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(9:02 a.m)

M5. PETERS: M nane is Marybeth Peters
and | have the title of Register of Copyrights,
whi ch nobody knows what "Register" neans, but it
nmeans Director of the Copyright Ofice. And we are
here today to have the last in this series of
roundt abl es, di scussing various issues related to
or phan wor ks, which we identify as works where you
cannot find copyright owner.

| started | ooking at this issue probably
23 years ago. Only then | called it unlocatable
copyright owners. "O phan works" has nore panache.
In any case, ny interest started when | was asked by
the Library of Congress to work on a digital
project. Back then there weren't very many.

And a decision was nmade that we were not
going to reproduce or display anything w thout the
perm ssion of the copyright owner, even though
because it was an experinment we probably could have
relied on fair use. And we did it because we really
want ed experience in what does it take to find a
copyright owner and then when you find them what
does it take to get perm ssion.

It was a very interesting exercise. |
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spent a long time not being able to clear any rights
on soundtracks of notion pictures because nobody
knew who owned what rights. And we resol ved them by
getting the major studios to agree not to object to
what we were doing, but we had to nmute the
soundt r ack

| spent two years getting an agreenent
with a news conmpany for the July 4th, 1976 news
broadcast. | spent nonths trying to figure out who
was the owner of a notion picture, and a company
kept telling me it wasn't it, but it had in fact
renewed the work only two years earlier. And after
many conversations they agreed that they did in fact
own the work.

So it's always intrigued ne. |If
sonmebody wants to use a work, what do you have to go
through in order to be able to use it. And when
Jule joined the Copyright Ofice staff as Assistant
Regi ster for Policy and International Affairs, this
was an issue that he seened to warmto quickly. And
so it was with great delight that | gave himthe
proj ect .

And we were very fortunate in the fact
t hat Senator Hatch and Senator Leahy in the Senate,

now Chai r and Ranki ng Menber on the Intell ectual
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Property -- I'mshortening it -- Subcomittee now in
t he Senate, and of course Senator Leahy, the Ranking
Menber of Judiciary, expressed a great interest and
actually said do a study and nmake | egislative
recomendat i ons.

The House expressed interest, but didn't
gquite go that far. So our nandate is to do a study
of the issues and to, if we believe it's
appropriate, make | egislative recomendati ons.

We made a decision to | ook at the
probl em broadly, not to ook at it narrowy, to see
who is affected by not being able to | ocate
copyright owners and what's involved in their
searching for those owners and trying to get
perm ssion to use them

The good news about being the boss is |
now can turn this over to Jule, because he's the one
that's closest to the study and he has formul ated
all of the questions that we're going to pose today.

Before | do that | just want to go
t hrough who is here fromthe Copyright Ofice.
Qoviously Jule to ny immediate left is the Associate
Regi ster for Policy and International Affairs. And
he came to us from Arnold and Porter, but he had

served a one-year kind of stint with us. And | was
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To nmy imediate right is David Carson
t he General Counsel of the Copyright Ofice. He
al so cane to us fromprivate practice.

And Jule's staff, who are the key people
who work on this day in, day out, to David' s right
is Aiver Metzger, who also canme to us fromprivate
practice.

And on the far left is Matt Skelton, who
actually came to us fromlaw school and he is one of
the newer attorneys. He also works in Policy and
| nternational Affairs

Any of you who get involved in Section
1201 and exenptions for the ability to circunvent to
access controls should have nmet the person to Jule's
i medi ate left, Rob Kasunic. W in the office cal
him"M. 1201." And he will be working on this
proj ect .

And | know that Jule is probably going
to ask you to introduce yourself, but let nme turn
this over to Jule. Thank you.

MR. SI GALL: Thanks, Marybet h.

Let ne start by telling you a little bit
about the format and just one housekeeping note: A

schedul i ng change that we're going to undert ake.
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And then we'll have everyone introduce thensel ves
and tell us who they're here on behal f of.

And first we'd Ilike to start the
af ternoon panel one hour earlier. | think the
schedule called for it to start at 2:00. We'd like
to start it at one o' clock so that we can maxim ze
the tine out here since we only have one day. So it
will run fromone o' clock to five o' clock

The second topic which is the
Consequences of an O phan Wrks Designation, we'll
probably do that in the one-o'clock-to-three-o'clock
hour. We'Ill spend that extra hour on that -- on
that topic, because that seened to be from| ast
week's roundtable a topic that had a | ot of
di scussion and a lot of material to get through.

So | believe there's only -- | think
everyone who is on that second panel is here in the
room at least on this, on the panel or in the room
So just everyone be aware that we're going to have a
one- hour lunch break instead of a two-hour |unch
br eak.

The format for this roundtable will
follow the sane that we did |ast week, which is we
will -- one of us will introduce the topic with a

brief statenent and then start with a question, and
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then solicit coments from everyone in response to
that question. And we found that, |ast week anyway,
the foll ow up questions and di scussion foll owed
relatively naturally fromthat -- fromthat fornmat
and seened to give everyone a fair shot at speaking
their mnd and getting their views across on the

wi de range of issues that this whole project raises,
so we'll followthat as well.

Now | et's go around and start here on ny
| eft and everyone can introduce thensel ves and | et
us know who they're here on behalf of and who
they' re representing.

DR. KELLER: H . [|I'm Mchael Keller.
|"mthe University Librarian staff at Stanford
University and |'mrepresenting Stanford University.

MR. SIGALL: Let ne make one nore
housekeeping note. Try as nuch as possible to speak
into a mcrophone for a couple reasons, so that the
audi ence can hear and also it's a key to our
transcription process. Everything here is being
transcri bed and a transcript will be avail able on
our website.

And we understand that the Berkel ey
fol ks are kind enough to have nade -- will be making

a recording of this session and the audio will also
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be avail able on their website and probably ours at
some point as well.

So speaking into the mcrophone is a
little bit of an annoyance but it's key for us to
record everything that's going on.

M5. LEEE H . M nane is Megan Lee.
And I"'mw th the Defense Language Institute, Foreign
Language Center. |I'mwth the Curricul um
Devel opnent Division and | do editing and
copyri ghts.

MR. MACA LLVRAY: Al exander MacG || vray
from Googl e

M5. GREGSON. Barbara Gregson from
M Il er-Gegson Productions. | do independent film
research, rights-and-clearance work for over 25
years, representing -- actually |I'ma nmenber of
FOCAL and CLEAR and a board nenber of the
| nt ernati onal Documentary Association. |'mtrying
to represent all of those independent film
researchers everybody hires to find this stuff.

MR. HAMVA:  Ken Hamma, J. Paul GCetty
Trust in Los Angel es.

MR. JOHNSON. Carl Johnson, Brigham
Young University. The Copyright Licensing Ofice

there at the University.
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MR. KAHLE: Brewster Kahle, Digital

Li brarian of the Internet Archive.

MR LISUZZO Joe Lisuzzo. | work with
Wl Mart Stores, Inc. and also hold a seat on the
Phot o Marketing Associ ati on Mass Merchants Council .

MR. MCBRIDE: Jerry MBride. 1'm
representing the Miusic Library Association.

DR. BUTTLER. Dwayne Buttler. [|I'mthe
Uni versity of Louisville University Librarian.

MR. DONALDSON: M chael Donal dson
representing the docunmentary association Film
| ndependent, with about 10, 000 i ndependent
fil mmakers.

MR EBER David Eber. |I'mwth
Houghton M fflin Conpany.

MR FUNKHOUSER:  Bruce Funkhouser. |'m
wi th Copyright C earance Center.

DR. SPRIGVAN: Chris Sprignan. | teach
at the University of Virginia Law School. |I'm here
on behalf of Creative Commobns and Save the Misic.

MR. STRONG Gary Strong. University
Li brarian at UCLA.

M5. SUNDT: Christine Sundt. University
of Oregon. |I'mhere representing College Art

Associ ati on and Vi sual Resources Associ ati on and
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al so i ndependent artists.

M5. WHALEN: Maureen Wal en, Associ ate
CGeneral Counsel at the J. Paul Getty Trust and |'m
here to speak about the art museum perspective on
t hi s.

MR GOITLIEB: Steven Cottli eb,
Recordi ng I ndustry of Ameri ca.

MR SCHOTTLAENDER: Brian Schottl aender,
University Librarian at U C. San Diego. |'mthe
Presi dent - El ect of the Association of Research
Li brari es.

MR SIGALL: And we've al so received
word that Mark Meyerson and Gail Silva will be
attending, but they'Il be sonewhat late to the
proceedings. W'Ill have themintroduced when they
-- when they arrive.

Let nme -- our first topic is ldentity of
O phan Wrks, and we're going to spend the norning
on this. The idea here is that based on the
subm ssions, the witten subm ssions which we have
received, there is a general anong it seens anong
nost participants that the beneficiaries of a system
that we might put in place will have the undertake
some sort of search to find the copyright owner.

And when they fail to find the copyright owner after
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maki ng that search, they get -- they get the
benefits of the system whatever that may be.

Once you go beyond that very high | eve
-- beneath that very high level | should say,
there's a wide range of proposals on exactly what
that search should entail. They seemto run a
spectrum where on one side it's a very ad hoc, case-
by-case, flexible approach where -- with a
generalized standard of a reasonably diligent search
of sone sort that's decided on a case-by-case basis
based on all the circunstances.

On the other side of the spectrum
there's a nore formalistic, categorical approach
that says there is -- there should be a registry,
even a mandatory registry of copyright owner
information that is the only place that soneone
m ght have to search for copyright owner
information. And if the owner is not |ocatable
through that formalistic or registry-based approach
then the reasonably diligent search is conpl eted and
the user gets the benefit of the designation of an
or phan wor K.

And then in between those two extrenes
there are a lot of different hybrid nmeasures, if you

will, where people are proposing voluntary
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regi stration systens that are part of a diligent
search but not the conplete realmof a diligent
search to other types of nechani snms, including user-
based registries where users identify their proposed
use of a work that has to be checked by copyri ght
owners. And all of that is part of a mx that

det erm nes whet her the user made a reasonably
diligent effort to |ocate the copyright owner.

So inthis topic we'll explore sone of
t he details about those and various proposals, and
get your views on the pros and cons of those
approaches and all the various facets of those
appr oaches.

What we're nost interested in, and this
is a generalized thene for the questions that we ask
and the information we're | ooking for, in doing
t hese ki nds of studies and anal yzi ng these
proposal s, we sone say may take a sort of cynica
and negative view of it, but we'd like to find out
what the downsi des to any proposal are.

In your witten coments you' ve done a
very good job, | think, of explaining what the
positives and the benefits of any proposal m ght be.
But what we'd like to explore with you is what

happens if we adopted your approach, what woul d be
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the potential pitfalls or problens that m ght arise
and how you m ght propose to solve them or get over
t hem or bal ance themwi th the pros and the benefits
of your approach.

So with that in mnd |let ne open, start
the first question with the notion that the user
shoul d take a reasonably diligent search, and that
be a flexible standard, not categorical is one
that's widely held by a lot of variety of interests
on both the traditional owner side and traditional
user side. The notion that the only standard be a
general one of reasonably diligent under the
circunstances. That's the efforts that sonmeone how
to make in order to identify a work as being
or phaned and therefore receive the benefits of the
system

The opening question is: For those who
propose that kind of flexible, case-by-case
approach, what do you see as the downsi des of that
approach? Wat would you identify as the potenti al
pitfalls that mght -- we might run into if we were
to recormend and Congress were at some point to
adopt that kind of approach?

So for anyone who's proposed to this

type of flexible approach, if you could explain for
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us what you see as the downside, that would be
hel pful .

But before you do let ne just give Mark
Meyer son, who just joined us, a chance to introduce
hi nsel f and tell everyone who he's representing.

MR. MEYERSON: |'m Mark Meyerson. |'m
with Twentieth Century Fox and |'m here on behal f of
t he Motion Picture Association.

MR. SIGALL: Ckay. So the question is:
Downsi des to a flexible, reasonable-efforts,
reasonabl e-di | i gence approach

Christine and Steve.

M5. SUNDT: Certainly the downside is
that there is going to be still uncertainty and the
uncertainty is what a | ot of people are trying to
avoid. So what we're looking for is a way that
flexibility can al so address uncertainty and give us
assurances with what we're afraid to do.

MR SI GALL: Steve is next.

MR. GOTTLI EB: Another problemis the
potential to fall into the belief that there is a
one-si ze-fits-all system This is one of the
reasons why we advocate a sectoral approach to this:
Havi ng i ndustries get together, share their

expertise, decide what woul d be appropriate due
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diligence in appropriate situation for appropriate
wor ks.

MR. DONALDSON: M chael Donaldson. It's
the lack of certainty. And | believe what you were
saying is what has becone crystal clear, and that is
that the searches are so different for different
ki nds of material that you really would need
gui del i nes put down by sonebody of what a reasonable
search is for nusic, what it is for filmclips, what
it is for other things. So you' d have some gui dance
for people conducting the search.

MR S| GALL: Brewster.

MR. KAHLE: Fromthe library and
archi ves perspective, which is the only thing I
m ght bring up, there's sone really tricky things
around digital materials that I'd |ike to bring up.
That sonetimes you can find sonebody that was the
aut hor or the owner of the work, but there's nobody
horme to talk to.

Let ne bring up an exanple. [Di splaying
tapes.] These are tapes nmade by a researcher of the
United States -- of the Election 2000 websites. It
was nade at Digital Equi pment Corporation before it
was bought by Conpaq, and then it was bought by HP.

And | can find sonebody that will at |east answer
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t he phone call the first time, but not the second
time to ask what | can do with it.

(Laughter.)

MR KAHLE: If there's not a comerci al
viability, it's hard to get sonebody to do an ad hoc
negoti ati on around sonmething that they don't really
care about, that they can only get in trouble for.
So it's an interesting case of the what happens when
you search, find, but they don't want to talk to
you.

And it's not just because |I'm not
bi ddi ng hi gh enough, it's just it doesn't nmke any
sense to them It cones up very clearly in the
software area, where you can find sonebody that
says, 'Oh, yeah, we nmade that software.’

But, 'Can you make a copy of it for your
archive and nake it avail abl e?

"Uh, I"'mnot really sure. 1'd have to
| ook back at the contracts and | have no idea.

Don't ask ne.'

So the case where you can find peopl e,
but you can't get anything going, | think it's
somewhat cl ose to what Marybeth brought up

And | et me just bring up one other

exanple which is close to ny heart. M
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grandf at her's book, which is -- | have one copy.

[ Di spl ayi ng book.] | have two sons. [|I'mtold by

| awyers that one kid gets it and the other one
doesn't, even though it's out of print for 50 years,
but it's on MG aw Hill. But no one in ny famly
has the contracts to find out whether it ever
reverted.

So there's nobody at McGaw Hill who
could care | ess about this book, but we do. So
there's a narket failure that's even beyond sort of
what this search thing is. So it's nore conplicated
than you think, unfortunately, for we archives and
l'i braries.

MR SI GALL: Chri sti ne.

M5. SUNDT: Brewster brings up the issue
with text. This is legion in the arts, in visual
art because it's not only that we don't know who the
owner is but you al so have peopl e who deny any
ownership even when there is a nane. O they say,
'No, we have never -- we have never published it.'
And in fact it has been published.

The whol e busi ness of what is published
and unpublished in the arts is a huge, huge issue.
So tracki ng down ownership and rightful ownership is

a big obstacle for us.
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MR. SIGALL: David and then Dwayne.

MR. EBER. Just to respond to one of the
points that Brewster made. | think that there is
di fferent scenarios that are being discussed there
and they shoul d be kept separate because one of them
seens to nme appropriate for an orphan works sol ution
and one doesn't.

You can go around, you can try to find
peopl e. You can have various luck either getting
perm ssion or even finding the person. It seens to
me that if you find the copyright owner and the
copyright owner is not cooperative or is confused or
just doesn't want to talk to you, that takes it
entirely out of the orphan works schenme and --
because that is not an unl ocated owner.

And that's sinply a case where you have
soneone who for whatever reason doesn't feel like
licensing. And it seens to ne that that kind of
scenari o shoul d be kept out of what we're talking
about here.

When you have a situation where you talk
to sonebody, they don't know who owns the rights,
they can't figure it out who, and you actually can't
di scover who it is, that is an orphan works

situation. And sone of the kind of histories or
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anecdot es about these things sonetinmes nush these
things together, but | think they should clearly be
kept separate. And so that's my point.

MR. SI GALL: Dwayne is next.

DR. BUTTLER. | just wanted to say that
fromthe standpoint of the library where I'mat, one
of the things that we have to think about is that we
have a library and the resources to throw at this
problem So there may be very sophisticated kinds
of libraries and there nay be very snmall |ibraries.
| talk to libraries all the tinme where there are one
or two people. And I think any orphan works
sol ution needs to deal with those kinds of
resour ces.

And |'m not convinced the guidelines
approach woul d work, but | am convinced that if
there's sone flexibility and reasonabl eness in the
way that it's applied that we can deal with those
ki nds of users.

And then the other issue I'd like to
just tag onto that question, | think sometinmes the
person doesn't respond and you haven't |ocated the
right person. You m ght have thought that you
| ocated the right person, but still they're

unl ocat ed because it's not the right person and
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they're not going to respond in that context.

MR SIGALL: | have Steve next, and then
Chris.

MR. GOTTLIEB: | just wanted to echo
what Dwayne said and --

MR. SI GALL: The m crophone.

MR. GOTTLIEB: I1'msorry. | just wanted
to echo what Dwayne said and say that silence is not
consent. You know you m ght have trouble finding a
person or the person ultimately mght just be a
cur nudgeon and not want -- not want to hel p you, but
there are exclusive rights that we have to naintain.
And this really is outside the orphan works system
as we're tal king about it.

MR SI GALL: Chris.

DR SPRIGVAN: |'mnot so sure it is
clearly outside the orphan work system So Brewster
brings up an inportant point, and I'd like to try to
figure out what the categories are here.

One category is when you | ocate an owner
and he or she says no. And | think the copyright
| aw shoul d give themthe right to say no either
because they don't -- they have plans to exploit it
t hensel ves or for sonme personal, idiosyncratic

reason, they just don't want you to exploit it.
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Anot her is the copyright owner that
can't be located. GCkay, so those are the two pol ar
cases. And there | think we would all agree that
that is the heartland of the orphan works problemis
an owner who after sone kind of search and, you
know, we're going to talk about what kind of search,
can't be located. That's certainly the heartl and.

A tough internedi ate case is the person
who you contact who perhaps doesn't know if he's the
owner because ownership is subject to sone
contractual agreenment that was | ong ago, you know,
thrown out. That's a tough internedi ate case. Wat
do you do in that case.

Vell, | nean the policy goal here |
t hi nk should be to establish some kind of proxy for
when a work is orphaned, when a work is abandoned,
when use is not being nade of it and use could be
made wi t hout harm ng the ownership interest that the
copyright lawis there to protect.

And that internediate case that Brewster
posits is not so easily thrown out of the orphan
wor ks category. That is likely to be a fairly large
category. |'ve had personal experience in that
category. And it's a troubling one to nme because

owner ship, even for people who m ght be owners is
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not al ways sel f-evident.

MR. MCBRIDE: Yes. | think one thing
that Marybeth referred to originally was how nuch
time and how difficult it my be to find a copyright
owner. And that in and itself is a problem
especially for organizations with very limted
resour ces.

So | think that one of the things that
rat her than saying that we need maybe perhaps only
one registry for copyrighted works, at |east we
shoul d be able to come up with sonme sort of clear
and identifiable and limted criteria that people
searching for a copyright owner would be able to
apply with certainty so that they would know t hat
they coul d either go ahead and use the work or not
use the work. And | think in that case it would
benefit both the copyright holders as well as the
potential users of the copyrighted work.

MR. DONALDSON: The large part of ny | aw
practice is in clearance of filns and there's no
guestion this is a big problem none what soever.

But | think, with all due respect, it clearly is not
an orphan works probl em

It's horribly frustrating to conme to

sonmebody and either because it's econonically
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i nconsequential or they're not sure they have the
right, so what can they grant, but it's not an
orphan work. You've identified who the owner is.

What | usually do is try and get a
quitclaim as Marybeth was tal king about, or a
letter saying, 'W don't think we own it and we're
not going to bother you if you nake this use of it.'
But it's not an orphan work.

And it seens to nme if we try to lay that
problemin on the clear orphan work problem that
we're sort of overloading the boat before it ever
| eaves the harbor and there's a good chance it will
sink before it gets very far out at sea.

M5. SUNDT: As | was preparing for today
| began to think about what an orphan work is. And
| cane to the conclusion that we're tal king about
two different things. W're talking about | ost
chil dren and orphans, true orphans. The lost child
bei ng sonmething that has dots |leading to an end, but
they're not clear, but the orphan doesn't even have
a dot.

So, again, the idea that we can -- we
can overload the boat is so true. And | think we're
tal king too nmuch about stuff that can be handl ed

wi th other aspects of the law. The law is already
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witten to cover a |lot of issues, and fair use m ght
be invoked in sone cases or it nay be a situation of
public domain in the end. But let's | ook at orphan
works for what they really are and not be overl oaded
wi th everything el se.

DR, KELLER: So if you will permt ne,
want to take us on a little excursion. The approach
that you have outlined and the approach that we have
been speaking about has to do with property rights,
and that's perfectly appropriate, | think.

On the other hand, | like the notion of
a nuanced approach that divides the problemset into
sectors. They are clearly sectors that have
longterminterests in maintaining and exploiting
their rights, the rights under the | aw

For lots of work, though, that we
descri be as orphan works where either the
recor dkeepi ng has been -- the transition of
i nformati on about the work has been poor; the
contracts have been |lost; the owners, their heirs,
assigns, |egatees, agents and so forth have
di sappeared, don't know they have the rights,
there's a raft of opportunities there for
bur eaucracy, for nore noney being spent and so

forth.
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W have suggested in our subm ssion, and
| want to bring this up because | know there were
about 700 subm ssions, and recount it for you, we
have suggested a much different approach which goes
to the use of regulation, the use of the lawto
benefit the citizenry appropriately recogni zing
property rights, but limting themin an interesting
way.

Qur proposal is to say that an orphan
work is a work that has been out, has been published
for 28 years, and if it's not in print, if it's not
currently accessible through its originator, it
m ght be determned to be a work that is |ost,
orphaned. And then we could make use of it for not-
for-profit purposes, for research, for teaching, for
study, for analysis, and nake use of it in digital
formor whatever form

And if sonmeone cane up and said, 'By the
way, |I'mthe owner and | don't want this to be
available in the formthat you ve transmtted it,"'
there woul d be a quick take-down procedure wthout a
huge penalty.

And | think the question of penalty is
i nportant regardl ess of what the approach is. |If

the penalty is overwhel nming, then we won't nake use

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

of the material, the citizenry will not benefit from
the -- fromthe ideas and expressions. It would be
a disaster. It would be what we have now.

Recogni zi ng that the records, sonme of themare very
poor, especially going back in tinme, no one
contenplated this sort of situation that we have
now, and the opportunities that we have now to
benefit education K through 12, benefit higher
education, benefit innovation, we should be taking
anot her look at this rather than the strictly sort
of enbroidery on the existing situation. W should
approach this with the idea that the citizenry ought
to benefit from whatever proceeds.

MR. SIGALL: We'll be discussing the
remedies and limtations on renedies that m ght be
available in a later topic, but anyone who wants to
react to a different approach, which | nentioned one
that says after a fixed nunber of years the work is
presunptively orphaned if it's not in print, those
ki nds of things, please feel free to react to what
M chael has said or have sone ot her viewpoints.

|"ve got Brewster first and then Joe and
then I think Chris had his hand up.

MR KAHLE: | think it's interesting to

di stingui sh noncomrerci al use and also in an
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envi ronnment where you can -- where notice can take
down works. So -- and those two things are kind of
interesting. And | don't want to get into your
remedi es issue, but let me go back through a couple
areas that are particularly problematic |I think for
the idea of lets wite off the things where things
are confusing, at least in ternms of this proceeding.
Because | think we can handle it w thout being --
sinking a boat. Mybe not. That's up for you to
deci de.

Let's take sone of the digital works.

We are best known for collecting webpages. W

collect -- we've collected webpages from about 50
mllion different websites, 50 mllion and we've
col | ected about 40 billion pages over the |ast nine

years. So this is a large-scale effort to go and
collect these materials.

W at one point tried to contact website
owners and ask them 'Hey, what do you think.' W
were shut down very fast for witing spam

(Laughter.)

MR. KAHLE: And their spam buil ders set
up and it was -- it was like no, we're not spammers.
But that wasn't received very well. So we tried

basically doing what Alta Vista and within the web

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32
comunity is -- sort of presunptively do it: Opt
out, which seens to be common within that world.

And it worked fairly well -- with the conbination of
a few things.

It's digital works that are very new
Ri ght, so these are 28 years old, but | really like
the idea that in certain nedia types there could be
this sort of bring back Ben Franklin's 28 years.
It's noncomercial use, and notice and take-down
wor Ks.

And in those circunstances, which may
hel p make a section of the boat that doesn't sink,

t hink we can get huge nunbers of anounts of cultural
mat eri al s preserved and provi ded access to in such a
way that people aren't upset.

MR. SIGALL: GCkay. | had Joe next on
the |ist.

MR, LISUZZO  Yeah. | know you all seem
to be dealing with it on alittle bit different
level. And | wanted to kind of paint a picture of
what we deal with every day in the retailer
busi ness.

In our stores, and I'"'msure a |ot of you
are Wal Mart shoppers, we have a nmachine -- nachines

in there where you can bring in an old famly photo,
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put it on there and copy it.

What we run into mainly is just that
scenari o, where you' ve got a great custoner who
brings in an ol d photograph of their great-great
grandparents taken back in the '20s, '30s, '40s, and
they just want a copy of it for their famly al bum
or distribute to their rest of the famly. And we
can't copy it because our policy not only supports
the copyright law but it goes beyond it. [If it
| ooks |ike a duck, smells like a duck, walks like a
duck, it's a duck, we don't copy it regardl ess of
what the details are and, you know, whether or not
it qualifies under the infanous M ckey Muse
copyright | aw

W don't put any kind of tinmefrane on
it, so we run into situations where we may have
pictures that are back fromthe '20s where we w ||
upset a customer and say, 'W can't copy it. W're
sorry."'

Now to that point we've got pretty savvy
custoners that go out on the internet. They pul
the laws and they say, 'Well, if it's over a certain
anount of age, you should copy it, et cetera.' And
we know we do nore than that.

Qur situation is the fact that we need
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i mredi acy in the solution or imediacy in finding
the owner. And a lot of tinmes we have peopl e where
we direct themto go to the -- you know, if it's in
a small town where Wal Marts are, we have them go
down to the central office or the county courthouse.
And we find out the photographer's been dead for 50
years, the business has been defunct for a | ong
time, there is no famly tree history to trace it
down to. So at that point, you know, it's purely an
or phan work. Nobody even knows who the owner is or
who t he phot ographer m ght have been back then.

So we're in a situation where we've got
t hose kind of pieces sitting in front of us where,
you know, the custoner's upset and rightfully so
because they can't get a fam |y photograph. And
we're in a situation as a retailer where we'd like
to do nothing nore than take their noney, but we
can't because of our policy and the | aw.

So that puts us in a little situation.
You know it's nore of a basic thing and I know you
all deal with a ot nore high | evel pieces than
that, but that's what we deal with every day is the
custoner standing in front of you at the counter who
all of you may be, standing there at a counter with

a photograph that | can't do a darn thing about and
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| can't help you. And I'd like to do nothing nore
than to help you and do what | got to do.

So | nean in that since, | nean | bring
that up only because a | ot of pieces you all been
tal king about are nore of a very intricate |evel.
You know we deal it on a daily basis nore of a basic
level. And in a representation of the
Phot omar keti ng Association, it's not just Wal Mart's
position, that we have this situation, it's al
retailers. And we all try to deal with it on the
same | evel where we try to support both sides of the
fence.

Like | said, we'd like nothing nore than
to take the noney, but we al so understand the
copyright law. And we al so understand there's
pieces in place to support it, so it's not easy at
all on the custoner side of the fence. And | agree
with the gentlenman at the end of the table, that
it"'s got to be -- | think the solutions have got to
be | ooked at fromthe end consuner standpoint and
not so nuch satisfying our standpoint, because we're
the ones that are just kind of the advocate of the
custonmer out there. And we need to kind of take
care of what they want, not what we want.

MR, SIGALL: Chris was next on the |ist.
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DR. SPRIGVAN: So nuch we have to --

M chael ' s suggestion of, | think, a 28-year period.
Creative Commons and Save the Misic favor an
approach -- | nean our -- simlar, our period s a
little different. It's 25 years, but it's close.
And we did that because we think that's a rationa
approach given the depreciation rate of copyrighted
wor ks, and |let ne explain what | nean by that.

| f you |l ook at Copyright O fice data on
regi stration and then renewal, one thing you notice
is that of works registered during the period where
you can actually conpare registration and renewal
data, the vast majority are not renewed 28 years
| ater.

So if 85 to 90 percent of works are not
renewed, 28 years |ater you can take that data and
you can cal culate at | east an approxi mately
depreciation rate for the econom c val ue of that
work. And what you see is after about a quarter
century, you know nine out of ten or so works don't
have significant econoni c val ue remaining on them
| f they had an economic value early, it's gone away.
It's been exhaust ed.

So maybe a quarter century or so, 28

years is a good proxy for the vast majority works
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that had economic value in the first place not
having it anynore. And at that point the interest
in public access is just as strong in nany cases,
but the interest in exploiting exclusive rights is
often attenuated substantially. And that's in our
proposal, the trigger for an orphan works systemto
be put into place.

After, in our proposal, 25 years, if
your work still has econom c value, if the exclusive
rights granted by copyright are valuable to you as a
neans of appropriating that value, hold up your hand
and tell the Copyright Ofice that "My work is
valuable and | want to retain all the rights that
the copyright law currently gives ne.'

| f your work is not valuable at that 25-
year point, if it neither had any narket val ue as of
any point thus far or that narket val ue has been
depreci ated away, then you don't need to register.
It's a voluntary registry. But if you don't, your
work is exposed to what we call a default |icense,
which is people can use it, they pay a fee, but
there's a kind of a statutorily determ ned fee.

So we are very much onboard with
M chael 's approach in terms of the waiting period.

We have a little bit different nechani sm but the
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intent is, | think, the sanme.

MR. SIGALL: Gary and then Jerry.

MR STRONG |'d like to echo on that
particularly in the nmusic and in the photographic
arena. W've been working very diligently in
preparing, creating an archive of Latin nusic that
is all over 28 years old from 78s, trying to search
down who owns the rights to that, where they were
very small |abels, nostly sold to unknown sources,
it is virtually inpossible to run them down.

And yet as we've devel oped the archive
we have people fromthe Latin community who are
di scovering nusic and their own heritage all over
again in places that they never realized it was
still present. And so a part of the University
environnent is where we're trying to not only
preserve and capture these resources but to repl ace
t hem back into a new set of conmunity users, where
there is not a great deal of commercial interest.

W woul d very much |ike to see a system
where if indeed there were a conmercial val ue and
soneone canme forward to take it down, deal with it
in sone other fashion, but not to lock up the corpus
of the rest of the archive so that no one can use it

on fear of there being sone kind of problemdown the
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way. And the certainty-uncertainty issue of your
guestion is really critical for us.

| f you go to the other side where we
have massive nunmbers of manuscript coll ections where
there are diaries, photographs, other kinds of
things, and | think in particular of our grow ng and
very large archive of Japanese Rel ocation Canp
material, where it is virtually inpossible to trace
down who took a photograph. Oten the famlies are
unidentifiable in diaries that were witten and not
otherwi se identified in a nunber of the archives
that we're receiving. To have to | ock that kind of
stuff up so that no one can learn fromwhat went on
in that period of history, | think does not do the
public service nor does it do the University
servi ce.

MR. MCBRIDE: | think that having somne
sort of discernible time |imt would be really very
hel pful. In the case of sound recordings, this is
particularly problematic for ol der recordings.

In Section 301(c) sound recordings
before 1972 are exenpted which neans that they --
fromthe copyright laws -- which nmeans they are
subject to the copyright laws of all 50 states. Yet

nost of the sound recordi ngs were probably marketed
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and sold nationally.

This basically locks up all this sound
recordi ngs fromthe begi nning of recorded sound to
1972 until 2067. |If you can inmagine our earliest
cylinders trying to research the copyrights on
somet hing over a hundred years ol d, where there have
been nunerous conpani es goi ng out of business,
nergi ng, being sold, it really creates a situation
where sone of these very early and very sonetines
fragile materials are left to sort of |anguish and
t hey may no | onger be around.

It's part of our cultural heritage to
bring these out, and that's what we hope to do with
libraries. But these very old works that clearly
have little or no commercial value at all are sort
of sitting there.

M5. PETERS: Can | ask a question that
you just raised? You're talking about prel972 sound
recordi ngs and you're tal king what, | think, about
is searching the record conpany or the perforner,
guess, the recorded sound si de.

What do you do about -- do you do
anything with regard to the nusic that may be
enbodi ed in those sound recordi ngs?

MR MCBRIDE: Wll, that's another area
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that's problematic for |ibraries, because in Section
108(i), | think, it -- the underlying rusical work
is not available for copying by libraries for

vari ous purpose because nusic is exenpted from

t hose.

So, again, the copyright on the
underlying nmusic may not be as long, but it's stil
pretty long. So you'd have to research both the
under |l yi ng nusi cal work and the sound recording
itself.

MR SIGALL: | have Alex and then Car
and then Joe.

MR. MACA LLVRAY: Yeah. | guess to
build on what Jerry said, it is inportant to keep in
m nd that there are sonme trenmendous opportunities we
have here both for the audi ence of these works, to
be able to nmake sonme of this stuff nore accessi bl e;
and then also for the copyright holders, to actually
make them nore findable, to nake them even easier to
find.

And the one thing that | did want to
pick up on is Mke Keller and Brewster Kahle's
comment about nonprofits. | think it's extrenely
important to remenber that if we keep in mnd --

and, again, of course speaking for a for-profit, but
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if we keep in mnd that the benefit we're trying to
have is to the end-user, to the audience, to the
citizenry, and to the copyright holder in terns of a
better way of contacting them that when WAl Mart
nmakes it possible for an end-user to copy sone very
ol d phot os, when Houghton Mfflin naybe comes out
with a book that had been | ong since forgotten but
t hey' ve been able to cone out with it, reintroducing
and help it refind its audi ence; or when Twentieth
Century Fox uses a particularly orphaned work in
terms of producing a novie, these are all really
val uabl e things that can be done, again, for the
audi ence and in creating this audience.

Wien the owner then sees that their --
that their particularly orphaned work is avail abl e
and is creating this value, and that owner is able
to come forward and nmake -- get into a contractua
relationship with the entity that is making the
profit on the work, that again would be great from
our perspective.

And | guess the thing that | would
guestion is whether nonprofits have a particul ar
| ock on that or whether we should be thinking nore
specifically about the best way to get the nost

anount of work out there and useful to people.
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MR SI GALL: Carl .

MR. JOHNSON: | want to nake a conment
on two subjects. One to the inquiry about nusic
works. Very nmuch so there's three el enents,
obviously, and -- at l|east three el enents, nost
often three elenents in nusical works, as we know
The nusical score, the word lyrics, and the sound
recordi ng.

In our work those are all treated
equal ly independent. That is, they all require
copyright analysis and the due diligence and al
that we're tal king about. So in our environment,
just to answer your specific inquiry, all three
el ements are dealt wth.

Now anot her subject that I'd like to
return to is the underlying definition of -- initial
definition of an orphan work. And I'd like to
return to the notion of what nmany have commented on
as being unidentifiable, unlocatable, and
unresponsive. And |I'd like to, even though it's a
dicey path to go down and try to define
"unresponsi veness" and nake it fair and equitable to
both sides, it is a very real issue in terns of
trying to, at least fromthe University perspective

of | ooking at the public good, the community
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interest in a wrk and realizing that you nmay have
| ocated the owner, you believe that you've | ocated
t he owner, but you haven't. They just will not
respond at all to the inquiry.

So you really don't know if you've
identified the correct owner. And so | think there
is reason to put in the basic definition, this
matter, of unresponsiveness.

MR, S| GALL: Joe.

MR, LISUZZO  Yeah. | just wanted to
corment on the tinmeframe. 1In a lot of pieces it
seens |like the timeframe will work, | nmean in a | ot

of the music situations you' ve got archives
recordings. You have pretty good date stanps on
t hat .

I n the phot ographic piece of it, from
our side, it's really hard to keep that tinmefrane on
it. And that's why at Wal Mart we've al ways
supported the -- before the M ckey Muse copyri ght
went into effect it was a 75-year piece. W did --
you don't |like that term do you. Sorry.

M5. PETERS: |'ve heard it many tines.

MR, LISUZZO That's what it's lovingly
known as in our area.

M5. PETERS: It's painful. It's al

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

right.
MR LI SUZZO But before when it was 75
years, we actually -- we actually didn't even use

the 75-year piece, too. W erred on the side of

bei ng good for the photographer. |If we couldn't
verify it was 75 years, we just said, "No. |It's
professional. W won't do it.’'

Part of the issue we run into now on it
is whether it's 25 or 28 years. | nean that brings
you down to 1977 and 1980. You know, | want you al
to think about it if you have kids who are 18 to 20
years old and working at a retailer store part tine
just for fun noney, are they really going to care or
have the interest to know whet her or not the picture
was taken in 1976 or 1978. And, you know, how they
are going to verify it. You're not going to do it
unl ess there's a stanp on it.

And t hen when you get into that other
situation like |I'mtal king about where it may indeed
be orphaned froma characteristic of the
phot ographer's dead or gone or noved away or nobody
can be found, you know, then what do you do in that
case.

And, again, |I'll go back to the custoner

at the counter with a picture that's only, you know,
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25, 26 years old of maybe themin high school or
their nother, father, whatever. And you get into
that situation where, again, you' re standing there
wanting to make sonmething for a personal use,
private use, and it's hard to figure out fromthe
ti meframe perspective what to do. And, you know,
what do you tell the custoner at that point.

So, again, | kind of go back to really a
practical situation of making it easy for those
f ol ks.

MR. SIGALL: Let nme just ask a question
related to the notion of using sone sort of
timeframe or an in-print status of a work as a
det er mi nant .

And the question | think is in many of
t hese types of scenarios | think those proposals --
and maybe wong and correct me if | am-- those
proposal s make those sort of threshold requirenents,
whet her a work has been in print, whether it's been
in print for a certain nunber of years.

And one of the things we hear a lot is
that under the current systemthe determ nation of
whet her sonet hi ng' s published versus unpublished is
very difficult to make.

Wuld it be the case if you had sort of
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fixed requirenments of these sorts, would that just
add to the uncertainty in a sense because you woul d
be potentially squabbling with someone over whet her
somet hing has been in print or not, or whether it's
been in print for 28 years or 30 years or 26 years,
or sonething like that; and if these are threshold
requirenents they could really froma user's
perspective -- you know, if they |ose on that
argunment, if they an argunent whether it's in print
or not what the tinmefrane m ght be, they woul dn't
get the benefit at all of any system

| think one of the proposals that people
-- one of the argunments people nmake in favor of a
flexible systemis you could very well have an
orphan work that's only ten years old, and you don't
have to get into questions. And | think we'll
discuss this a little bit nore when we tal k about
publ i shed versus unpublished. That you can avoid
uncl ear and uncertainty over threshold requirenents,
like in print, published versus unpublished,
ti mefranes.

Am 1 on the right path there? |Is that
somet hi ng peopl e are thinking of or how do peopl e
react to that?

Let's start with David and then
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Christine and then Chris and then M chael .

MR EBER. | agree with what | take to
be sort of the presunption of that question which is
that if you have a bunch of other threshold issues
that have to be nmet before a particular use will be
permtted under this you're going to just add to the
| evel of investigation -- you'll have threshold
i nvestigations before you do your |ater
investigation. And you' ve actually nade the problem
-- well, you've nade it worse, but you certainly
haven't made it any better.

So | think that, and when we get to
unpubl i shed- publ i shed, | don't believe those
di stinctions should be -- there should be these
t hreshol d determ nati ons based on the age of the
wor k, based on the published status of the work,
based on the out-of-print-or-not status of the work
for those reasons.

Let ne just say sonething that sort of
relates to that and relates to a | ot of things that
have been said. | represent Houghton Mfflin. And
we are, |ike sone people at this table but not
everybody, we are both a copyright owner of many
things but we're also a heavy copyright user of

ot her people's works. And so we cone to this with
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-- you know, balance in this thing is just very
i mportant for us and for our authors as well, since
t hey thensel ves often get perm ssion for their stuff
that we publish by them

And it strikes ne that some of the
proposal s that would essentially -- well, for one
thing that would nake the privilege, or whatever we
call it, rest on the nonprofit-profit -- for-profit
distinction is not really going to be feasible in a
mar ket econony, as we have now. But al so these
i deas that there are these proxies, years, out-of-
print status, that proxies for can you | ocate
someone are going to essentially divest certain
peopl e of their copyright rights. And | don't see a
reason to actually have a proxy for the underlying
guestion which is can you | ocate them can you
identify themand | ocate them

And what these proxies will end up doing
is taking -- taking sonething that | view as being
focusing on a use -- we tal k about orphan works, but
| think technically we should be thinking about uses
of orphan uses, or sonething |like that.

What we'd be doing is taking somnething
t hat shoul d be focused on a particul ar use and what

you do to get limtation of liability, or whatever
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it'"s going to be, and it turns -- and these proxies
turn it into essentially a work losing its
protection for all time, for all uses. And that is
a big problem

| view that what would be hel pful to do
from our perspective, which again is an owner and a
user, is to make changes that essentially take what
we do all the time, which is we ook and we try to
find someone, we go down this avenue, go down that
avenue, and essentially take what our practices are.
And instead of at the end of the day saying, 'No,
you can't use it,' say, 'Wll, you' ve done enough

and now you can use it,' but after having nmade that
sear ch.

MR SIGALL: Christine and then Chris
and then Maureen.

M5. SUNDT: |f we have to incorporate
the criteria of time of when something was created
and al so whet her sonething is in print published or
not, then | think that the large part of visual art

woul d be excl uded from orphan works, because these

are the two slippery slopes that we deal with. And

we feel -- and it's not just the visual art, it's
al so the photograph. It's the derivative work
beyond the visual art. | mean that gets even nore

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

conplicated. And then all the repetition of the
publication or the distribution of that visual art.
It wouldn't work at all

Now | al so want to bring up another
point and that is the commercial aspect, comrerci al -
nonconmercial. As a librarian | very well
understand our willingness to say let's deal with
t he noncomerci al because we're doing this for the
comon good, for the public good, but let's be
realistic. |In today's university situation we're
doing a lot of stuff that is commercial as well, and
that starts to get us into areas that we cannot nmake
bl anket distinctions that everything that is being
done within an educational institution is going to
be for nonprofit, but we are in business. W are
trying to nake a living out of some of the stuff
that we are hol ding and protecting.

And also within the arts everything that
an artist does probably has sonme commercial val ue.
So that's another area that we can't really nmake a
di stinction between for-profit and not-for-profit.

MR. SIGALL: Chris and then M chael and
t hen Maur een.

DR. SPRIGVAN: So the 25- or 28-year

wai ti ng period nakes sense, | think, as part of a
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categorical systemof the kind that Jul e discussed
in his introduction where, you know, at the end of
t hat period sonething has to happen. And if you
conply as the author or the rightsholder with that
requi renent, your work is -- all the rights are
preserved. |f you don't, some of the rights go
away. kay, there's sone limtation on liability,
at least with respect to sone uses for sonme period
of time.

Al right. If we're going to have a
reasonabl e-efforts system | don't think personally
that a waiting period makes sense. If we're going
to have a reasonabl e-effort system then we just
make the reasonable effort to | ocate the owner of
t he work.

The Creative Conmons and Save the Misic
approach, our espousal of a waiting period is really
tied to the categorical systemthat we've
recommended. Ckay, that's the first point.

The second point that was -- | think
there was a comment by David about the use of
proxi es and what good is the use of proxies. | mean
in our view, and you know peopl e in Washi ngton heard
this, but there are sonme people here who weren't

there, the nost inportant benefit of proxies is that
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t hey make deci sions cheaper. And it's inmportant to
make the orphan works identification systemas cheap
as possi bl e because many of these works have little
econonic value. That's why they're orphan, that's
why they' ve been abandoned by their owners. Many of
the uses that are foreseen of these works may have

t renmendous soci al val ue, econom c value, cultura

val ue, but again relatively little econom c val ue.
And, as a result, in order to have these uses made,
in order to have, you know, the orphan work system
work well the systemhas to be cheap to use. So
that's why we think proxies in a categorical system
make sense.

One specific response to David's
statenent that, you know, what we're tal king about
here is a loss potentially of all rights for al
uses for all time. | don't renmenber of the people
at this table anybody maeki ng a suggestion |ike that.
Creative Conmmons and Save the Music certainly have
not .

W are tal king about works having
limted liability if they fall into the orphans
category. We'll talk |ater about reclamation
provi sions. W wouldn't be opposed categorically to

an approach that said, you know, a rightshol der
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could later come forward and recl ai mat | east

agai nst uses prospectively, although we're not in
favor of reclamation agai nst uses that have al ready
been nmade, but | just wanted to clarify what's at
st ake here.

What's at stake here is not a conplete
removal of property rights. [It's a bal ancing of
rights of users and of owners.

MR, SIGALL: M chael

DR, KELLER: Qur perspective on this is
that the recordkeeping by the governnment, for
what ever reasons; by the publishers; by those who
i ssue protected works is so poor that the process of
di scovering, of locating, identifying and | ocating
first the work itself, then the owners, the owners
may have been the original issuer or those who
received it in some kind of transfer of ownership is
so fraught that rather than observing a 28-year or
25-year period of waiting and the condition of
whet her an object is in print, is accessible and
distributed actively is the difference between sone
use by the citizens of the country, sone benefit
directly or indirectly to the country or not at all.

bserving the rule that one has to

| ocate and then persuade the presunptive owner to be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

responsive puts us in a very, very bad place. The
remedy in part is to have a quick take-down
procedure based on the owners thensel ves identifying
t hensel ves, saying to those who woul d reissue,

redi stribute, transformthe work that they're the
owners and they have sone interest init and they're
asserting that interest and they want that new use,
that new distribution to be ceased w thout serious
penal ty.

To the question of conmercial -
noncomrercial, | really do understand that very
well. And there nay or nmay not be a way of
explaining it. Fromour perspective, the
perspective of folks who are librarians -- and we're
publ i shers and owners of IP as well -- at a certain
poi nt the economni c val ue of an object nmay have
reduced itself to next to nothing. And the
noncomrercial use really refers to nonexploitative
use of an object. | would regard, for instance, and
| do regard the Google digitizing of works for
distribution -- for indexing and indicators online
of where these words and phrases occur in works is
nonconmmerci al use. That's a noncomercial use of
expr essi on.

MR, S| GALL: Maur een
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M5. WHALEN: |1'd like to make a couple

of conments in response to things that have been
said. Sort of working backwards, | would like to
also state it is difficult even given the systens
that we have in place to find out who people are.
Even using the Copyright Ofice website, which we've
all done and we appreciate, you know it woul d be
nice if we could go back beyond 1978. W recogni ze
t hat .

In the museumworld | would say there
are probably -- if there are 50 nuseuns in the
United States that have | awyers or people on the
regi strar staff who actually really spend nost of
their day on rights, clearances, and rights
identity, that's probably a lot. There are nmaybe
ten lawers that | know in museuns nationwi de who do
this work on intellectual property issues.

Most of the nuseuns in the United
States, whether they're art museuns or history
nmuseuns, are very small and are really run by
vol unteer staff. These are the people who are
sitting on enornmous anounts of material and woul d
like to make it avail abl e.

Now it would be nice to have a checkli st

and say if you do these three things you can assune,
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you can presunme this is an orphan work. And | think
for the purposes of nonconmercial, nonprofit,
schol arly uses, whether print or electronic, whether
it's going on the web, you kind of sit back and
say, well, where really is the harm gets even nore
m nut e when you're dealing with unpublished works
because then there really is -- you don't even know
where to go on that. You have no reason to believe
there ever really was any -- you don't have the
i ssue of statutory damages because you don't believe
it was ever registered by anybody. So under current
| aw you' re already doing a risk analysis that sort
of takes you to zero.

On the unresponsive potential mybe-
copyright owner and whether you can draw a
presunption for that, whether it's anbi guous, it
woul d be nice to have sone basic guidelines,
thresholds. | don't think they can substitute for
the due diligence that you would do. | think at a
certain point you kind of know when you've run to
the end of the path and you can't go any further
based on your potential use and what you're doing.

And so as nuch as | like the checkli st
and the guidelines, | think that that can get

problematic for -- you know, we're owners, we're
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users, and | think that that can get to be a
problem But for scholarly works | think the

unr esponsi ve copyri ght owner, potential copyright
owner, just the fact that they're unresponsive or
their answer is anbi guous does not nean that that
should be -- that is not an orphan work. | know
there's too many negatives in that sentence;

apol ogi ze.

(Laughter.)

MR SIGALL: 1'd like to explore a
little bit the concept of guidelines in this sense.
|"d like to explore a little bit the criteria -- |
nmean criteria' s probably not the right word -- the
factors that people believe should be considered
when you're trying to determ ne whether a search is
reasonable or not. W' ve heard nentioned a few of
them The question of the nature of the use,
whet her it's comrercial versus nonconmmercial use,
but let's think sone nore about all of the things
that people think are relevant to determ nation of
whet her a reasonable -- a search for finding the
owner was reasonable or not.

| can think of sone. There's
conmer ci al -nonconmerci al as a distinction, but we

can explore the nuances of that if people would
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like. But I think published versus unpublished

m ght figure into that. But other factors that
peopl e think would be relevant if we are
constructing, if we are going down the path of
determ ni ng gui deli nes and what ki nds of things we
should ook at it or if we are thinking about the
circunstances and factors that courts should, or
whorever is deciding these issues, should | ook at
when deci di ng whet her -- what a particular user did
in a particular circunmstance, whether that was
reasonabl e or not.

Dwayne had his hand up. Brewster.

DR. BUTTLER. One of the points that |
wanted to make was the idea that there are ways to
protect your rights now under copyright law. There
is an existing registration system and we haven't
tal ked about that at all.

And ny hunch is that of all the works
that are created on any given day not all of them
are registered. And | go out and do this talk al
the tine to folks and say: |If it's inportant to
you, spend the 30 bucks and register it. So | don't
want to | eave this inpression that there aren't ways
for owners for copyright folks to protect their

rights now, because | think that there are.
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And in fact there are incentives in the
| aw that are very powerful to encourage themto do
that, and that still doesn't happen. |In the sane
sense | think you could say that about renewal
rights. People were aware of the |aw and renewal
opportunities and they didn't do that.

So to | ook at |east newer-than-1978
wor ks, where we have el ectronic records,
regi stration mght be an inportant factor in that
ki nd of context as to whether there's an owner for
it or not.

MR S| GALL: Brewster.

MR. KAHLE: W unfortunately get to deal
with this issue every day. And it really cones down
to when we're talking with sonmebody that feels |ike
we shoul dn't have their webpages or some such,
they're trying to figure out: Are they being taken
advantage of. And that's fundanental |y underneath
everything. And then all this |law stuff, as best |
can tell being a nonlawer, is all about what
happens when you're pissed off.

(Laughter.)

MR. KAHLE: And so the key thing is to
try to keep people from being pissed off. And so

here are sone of the factors in terns of what seens
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to in the day-to-day |ife when do people draw the
line.

Probably one of the biggest is whether
it was sold in the first place. If it was never a
comercial work, then they tend to say, 'Wll, |
gave it away before,' so that seens to be an aspect
t hat seens to be useful

It seens to really depend by nedia type.
That maybe it's by industry, or sone way of thinking
of these. There's different cultures in nusic than
there is in webpages than as opposed to what the
sof tware guys call "abandonware,” which I think is a
great term abandonware. So nedia type | find very
i mportant.

Anot her is did sonebody do somne | evel of
work to assert sonething, whether it's a registry of
formal and informal, whether it's with the Copyri ght
Ofice or with some sort of DNS kind of things. |Is
t here sonet hing that sonebody actually did to assert
that they care.

In our case in the webpage world it's
whet her they put a robot exclusion up. It's this
sinple file that is part of the culture web where
you can go and assert something: You care. That

seens to work. The other is years. |f years go by,
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kind of who cares. It's old stuff.

So that's are the aspects that we've
found to be inportant towards understandi ng whet her
a work is going to cause people to be upset, then
the issues of what do you do with it. There's
nonconmmercial -- let me just hit thembriefly even
t hough it wasn't your question. There's
noncomer ci al use. There's where notice and take
dowmn works. And is it for a navigation and is it
for preservation. Because people will often be very
inclined to have their things in archives just for
that nortality thing, which is very real

So those sorts of aspects of the use
tend to becone very inportant. And to us, to finish
ny --

MR. SIGALL: Let me just clarify. By
"navigation,” you nmean finding it on the web,
fi ndi ng sonet hi ng?

MR. KAHLE: Finding aids. Exactly when
does it -- when does it stop to be a finding aid
versus -- if it's two lines of text about a webpage,
that seens to be okay. Then there was a debate
around whether it's a thunbnail of an imge. kay,
isit aclip out of a novie. You know, there are of

course debates, but if it's fundanmentally navigation
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as opposed to substituting for the work, that tends
to make people feel rmuch nore confortable with their
wor ks being used in that circunstance.

And the last is actually from our
perspective, is sone formof limted liability.
nmean | talk to these lawers and the copyright |aw
is pretty darn frightening as it currently stands.
Thank you.

MR. SI GALL: Barbara then Megan then
Joe.

M5. GREGSON. Well, the producers and
directors and filmmakers and studi os and networ ks
that 1| work for are not interested in ripping off
people. They don't want to, you know, just use
things arbitrarily. And we spend a great deal of
time really trying to track down material and who
t he owner is.

| mean oftentines | start at the
Copyright Ofice and | start with the Bib book and
| ooking to see who the current distributors are of
docunentaries and other filnms. And oftentines
that's very inconplete information. And then we
spend the rest of the tinme literally calling and
tracki ng down every known nane, entity, production

conpany. Does it still exist, who bought it, when
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did they buy it. Was this filmcollection
transferred at sone point, to whom \Was it

nort gaged at some point. W now holds it. And
it's an exhaustive process that literally goes
around the worl d.

And the fil mmakers, they don't have --
especially docunmentary fil mmkers and even the
studi os, they don't have unlimted funds that they
want to spend doing this kind of research. And what
they really want is to know what can | do to try to
-- you know, some guidelines to say, 'Ckay, this is
enough.' Wen we try to do certain things with
talent and try to clear talent, there are certain
t hi ngs that nost people have a set what we can do to
try to locate even talent that sort of falls within
the real m of SAG and AFTRA that, 'Ckay, that's
great. W've done this. W've contacted the guild
and they don't have a contact. W sent out a
letter.'

If we had at | east some m ni mum
standards fromwhich to follow then if the person
does step forward we don't want the liability of
t hem bei ng able to charge anything that they can
desire or have to go to a lawsuit and have to defend

that. So the filmmkers, -- trust nme, they really
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want to find these people and they want to pay them
some noney. They don't necessarily want to pay them
a mllion dollars, but they want to pay thema
reasonable fee. 'Wll, gee, we're paying everybody
el se this certain amount of noney for this
particul ar docunmentary' or we're using this notion
pi cture and the average price that we're paying
everybody is maybe a hi gher anmpunt because it's a
big film but they want some kind of guidelines
because they don't want to get into trouble. But at
t he sane token you have a director who really wants
to include this little piece of footage and it's an
everyday task. It's very frustrating soneti mes when
you really can't find it.

And | have had -- actually had the
i nstance where |I've had two studi os absol utely deny
that they own rights to a particular film ' GCh, no,
this conmpany owns it'; 'No, no, no, we don't own it.
Qur rights expired. They own it.' And nobody
woul d, like, step forward to it.

And then nmeantine, well, gee, you know,
we' re shooting that scene in the next couple of days
and we really want to use it. So it's happened, so
finally we just kind of ask both of them and say,

"Well, can we just pay you both a little noney' and,
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you know, sort of settle it. But it can be very
frustrating.

So it would be really great to have sone
m ni mal gui delines that we can foll ow because there
are researchers all around the world who do this
every day, so that we can feel safe in telling our
producers and the studios that this is what we've
done and we have nmade reasonable efforts. And then
along with the, you know, people they can decide
that, yes, we can use this. This is okay. And if
sonmebody steps forward we can either paynent them
some reasonabl e set anpbunt or that they can't then
sue you for suing it.

MR, SI GALL: Megan was next and then
Joe.

M5. LEE: Coming fromthe nonprofit,
educational point of view, we produce foreign
| anguage nmaterials for the governnent. And we use
portions and anounts of texts or one or two of a
nunber of phot ographs in our works.

| think that one guideline that m ght be
hel pful could be possibly in sone cases portions or
anounts; and al so a nunber of requests. W've done
this thing where we've witten once and waited three

weeks and witten again and waited three weeks and
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witten again. And yet because of the uncertainties
and lack of having a clear guideline, we usually end
up not using the work and trying to rewite the
material or find a substitute.

| would also like to see sonething
speci fic about nonprofit educational uses as a
guideline or a criteria. Everything that we do
i mredi ately falls into the public domain, being
produced by governnent enpl oyees during their
wor ki ng hours. So this is also another factor, the
possi bl e consequences of us using an or phaned work
and it going into the public domain. A take-down is
not necessarily that sinple once the work has been
distributed in this way.

MR SI GALL: Joe was next and then
Chri sti ne.

MR, LISUZZzO W tal k about published
versus unpublished. Can we go back to a
pr of essi onal photograph for a second and maybe can
you tell me what the interpretation of published
versus unpublished, what's protected, what's not
protected froma copyright stance?

MR SI GALL: Well, fromcurrent
copyright stance for works since 1978 everything is

prot ect ed, whether unpublished or not published.
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The questions of published versus unpublished becone
tricky when you go to works fromthe old 1909 Act,
and that's where it becones difficult.

W heard | ast week the question of
unpubl i shed versus published work is very inportant
t o photographs, for exanple, --

MR LI SUZZO Right.

MR SI GALL: -- because that's a
critical distinction, especially photographs who
produce a thousand i nages of which only a handful
will ever, in their view, be worthy of publication,
and then the question is how do you deal with the
ot her 990 or so that they believe are unpublished
and they would not like to see be nade public in any
way. That's one of their inportant copyright
rights, is that they profess to really take an
i nportant view of and want to have control over it.
So that's --

MR LISUZZO  Make sure | understand the
-- the interpretation of published nmeans that it's
been rel eased to sonebody for sale?

MR. SIGALL: It depends. | nmean it's
not an easy question to answer -- | will admt that
-- based on --

MR, LISUZZzO Well, you wote the | aw.
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(Laughter.)

MR. LI SUZZO  You ought to be able to
figure it out.

MR SIGALL: If | did I don't think
would claima right of attribution on that right
now. No.

MR, LISUzZzZzO Well, really, you know,
and the reason | ask that, all joking aside, is that
in the position we're init's one of those things
where | think sonmebody brought up, there are a | ot
of avail abl e avenues for sonebody to put a stamp or
a copyright mark or to register it to a position.

The issue we get into a lot of tinmes is
t hat the photographs fromthe Professional
Phot ogr aphs of America, their stance is they kind of
hi de behind that whole '"Wll, we don't have to do
t hat because we're protected under this piece of
it." So we get intoalittle bit of play on words
there and a little bit of, you know, hiding behind
what is there. But then there are avail abl e avenues
to put a stanp on it or to put some kind of
identification, to make it actually easier.

And the reason | bring it up is because
it's easier for sonebody to go find the photograph

if there is a stanp onit. So | nmean this goes into
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a different aspect of what we're -- than what we're
tal ki ng about from orphan works, but --

MR. SIGALL: No, actually --

MR LISUZZG -- if there was an
identification rule --

MR SIGALL: | think it's relevant. |
think what -- it nmay be simlar to what Brewster was
referring to as sort of assertions by the owner --

MR. LI SUZZO  Yeah.

MR SIGALL: -- of contact information
or just identifiable and, you know, their
identification information that they make, whether
it be a stanp on an --

MR LI SUZZO Right.

MR. SIGALL: -- immge or sonething, that
could be one of the factors that you consi der about
whet her -- what a reasonabl e search is.

You know, | have told this story that
|"ve had clients who wanted to use a photograph.

And | asked them 'Did you see a notice anywhere on
it of who the owner might be.' And they' ve -- they
say no.

And then | asked them 'Did you turn the
phot ograph over,' and they say -- and they say, 'Oh,

there's a notice here.'
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(Laughter.)

MR SIGALL: And so -- so | think that
coul d be one of the factors.

MR LISUZZO See, | think -- | think
what you get into, though, is, you know, 999 tines
out of a thousand they're not putting anything on
t he photograph and they're hiding behind the
copyright law that says | don't have to,
everything's protected. And it makes it extrenely
difficult for the average consumer to figure out
where to go if they -- you know, if they go back and
try to find that photographer in their honetown
phone book and it's not there, what do | do next.
And | think that's really kind of where | keep going
back to the ease of how does this average consuner
who can't find it in the phone book, what's their
next step.

And | kind of like that idea of the
checklist of saying, you know, if I can't find it, |
need to go here next. And then if | can't do that,
go here next. And then, you know, to that point
once the average consumer exhausts that |ist or even
the retailer, for that part, on our sense, exhausts
that list of things to do, you know, | think at that

point we got to say, '"All right, we can't find the
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person.' And | think it's free will at that point,
where we've got to go ahead and satisfy the consumer
for what they want.

The other thing | want to nake a commrent

on, | guess froma criteria standpoint, is where
does this fall into international copyright and how
that plays out. And I'll just give you a real

sinple exanple that's very basic that we run into
sonmetimes. And | knowit's very sinplistic, but
peopl e who go on cruise ships get their pictures
taken. They cone back, they want a copy of that
picture fromthe cruise ship. O course the cruise
ships are of international registry. You can't get
ahol d of the photograph. Forget that noise. And
the cruiseline won't even entertain the thought of
answering the question.

So you're now into a situation where
you're -- we know clearly it's a professional
picture. W're not supposed to copy it, but you try
to do due diligence and, you know, forget it,
there's no way you're getting anywhere on it.

So | think fromthat standpoint you may
get into those kind of situations too where there
are exceptions to the rule. And, again, | know |'m

playing on a different level than a | ot of you fol ks
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are, but I've got to look at it fromthe average
consuner standpoi nt.

MR. SIGALL: |I'msurprised you haven't
used that as an excuse to go on sonme cruises, to try
to find these photographers.

MR LISUZZO Tried. Tried. It won't
happen.

MR. SIGALL: Ckay. | think I had a
coupl e of hands over here. Yeah, let's go with
Christine, then Brian who hasn't spoken yet, David,
St eve, and Megan.

M5. SUNDT: |'mgoing to put on ny
doubl e- poi nted hat, College Art and Vi sual Resources
Associ ation, and speak about our experience with
CONFU and the effort to try to create guidelines,
whi ch was a two-and-a-hal f-year process of
not hi ngness.

| would -- | would try to di ssuade us
fromthinking that we can cone up with genera
gui delines. W know that's not an easy thing to do
and it's probably not going to end up with anything
t hat' s wor kabl e.

But | do think that professional groups,
pr of essi onal organi zati ons have the wherew thal and

the neans to do incredibly good work in putting
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t oget her et hical guidelines for practical purposes.
And it's through these groups that | think we can
make the best headway. And we're going to find a
| ot of overlap, a lot of mapping, let's say, in the
library world. Mapping fromone group to another.

And we're going to see that we're going
to come up basically with the sane stuff, but it's
going to be in a |l anguage that we understand and a
sense of workability and priorities that fit the
picture the best. Again, fromthe standpoint of
visual art, a lot of things, portions and anounts,
you can't even tal k about portions and anmounts with
visual art. It's it or not.

So let's forget that -- again this idea
of generalizing to the point of specificity is going

to work; it's not. W know t hat. Been t here, done

t hat .

MR SI GALL: Brian was next.

MR. SCHOTTLAENDER: So the counter point
to that, | don't know, the notion of sectarian or,

as you say, professional society driven best
practices, | think actually has consi derabl e appeal .
| think Joe's exanple drives honme mny conviction that
any set of guidelines, however deternmined, is

unlikely to be sort of linearly applied.
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So Brewster has raised the notion of
use. Wiy are you -- why are you about to do what
you' re about to do. And so your exanple of
sonmebody' s been on a cruise and wants a copy of the
phot ograph to send to Aunt Mabel is vastly different
fromwanting a copy of it to publish in the next
bl ockbuster book. And so the notion of guidelines
that are going to have to be applied in a kind of a
matri x fashion rather than if this, then that, |
think is going to have to be thought through very
careful ly.

| think one of the points that cane
through in Carl's coments this norning about
unresponsi ve rightsholders is this notion of
reasonabl eness being in the eye of the behol der.

And | think -- | think the prospect of sectarian
best practices does nothing but underscore that.
Because what's reasonable in your community nay be
very different in nmy comunity.

MR Sl GALL: David next.

MR. EBER. Yeah. | actually agree with
a lot of what Christine said about the difficulty of
havi ng guidelines that are going to be terribly
useful generally or very detailed. | nean | suppose

in certain industries, and | think of publishing,
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there are certain things that, you know, it strikes
me if you want -- you want to use sone text
somewhere, pretty nmuch everybody who does

perm ssions, in ny viewr responsibly, will start in
the sane kind of places. And if you don't do those
basic things, then | have to say per se it's not a
reasonabl e search, but once you get beyond that it's
going to be difficult.

"1l just say one thing about this issue
of , you know, what factors would be considered in
determ ning a reasonabl e search. | agree that there
are going to be a nunber of them Age, for exanple,
woul d seemto nme a relative factor in one sense but
not in another sense. In the sense that a newer
work is by its nature going to be easier to discover
who created it, not in all cases but just in
general, clearly that's going to be a rel evant
factor.

What | disagree with is the idea that
sonmehow say an ol der work or a work without a
notice, or sonmething like that, is going to be
considered to require a |l esser search because we are
assum ng that the author of that work doesn't care
if you use the work or not. That | -- | disagree

with that. | disagree with the idea that there are
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-- that we are trying to -- that we are using these
things to figure out what the author, what the owner
of this work wants us to do is it for that thing,
because again you are going to -- you are going to
just sort of be generally pulled to a situation
where you have certain types of work, certain age
work, certain classifications of work where -- which
lead to a situation where you just nake these

bl anket presunptions with respect to those works and
you nove towards a situation where you have very
little protection for those works.

So | think, again, it's not trying to
figure out what's in the mnd of sonmebody and then
make -- make their use. |It's really to reasonably
try to actually locate this person and seek to get
perm ssi on.

MR SI GALL: Steven was next.

MR. GOTTLIEB: Yeah. | just want to
reiterate -- | just want to reiterate what | said
before and what's been said by a few others. And
that the best -- the best way to go about this is to
convene sectoral roundtables to decide what is
appropriate for those groups.

Now al so as far as requiring A B, and

C, and at that point it's considered an orphan work,
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there's a danger in -- well, what's going to happen
is you're going to get the | owest common

denom nator. Everybody's going to do just that and
no nore. And really it thwarts the primary purpose
or at least the first step in this systemwhich is
to match up an owner and a user.

And if everybody's doing just what the
rul es say they have to do and not consider at that
nmonment for their purpose or the use for what work
t hey' re using, what they need to do, what's the best
practice, then you' re never going to -- well, not
never, but it's going to be that nmuch nore difficult
for the user and owner to cone together.

If | could just side step for one
second. Also | want to comment on sone comments on
mandatory regi stries and those kind of things. Wat
you're asking -- what you're asking an owner to do
is prognhosticate at the creation, at the tinme of
creation or a certain period after that the val ue of
a work for alifetime. And it's unrealistic and
impractical. And we would look at it fromthe other
si de.

W woul d say, if anything, there should
be a mandatory registration by users rather than --

rather than deal with mllions or billions of works
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that a creator thinks may or may not have val ue at
some tinme in the future, you' re dealing with a user
who knows exactly which work or a groups of works
that he wants to use and knows what that work is
worth to himat that monment. And it seens to us --
and, again, |ike many people here, where we are
arriving at this as both owners and users of
copyrights, it seens to us that's the best bal ance
and the best system

MR. SIGALL: | had Megan next to ny |ist
and let's do another round here. Barbara.

M5. LEE: For international works. |
think the international works is also very inportant
especially for our work since we use nostly
authentic texts and i nmages fromcountries such as
| ran, Afghanistan, Arabic countries, China. And
gui del ines would be very hel pful to us, but | don't
know how t hey woul d play out or apply if they were
made-i n- Aneri ca gui del i nes, because we al so deal
with the international copyright |aw which further
conplicates matters.

W have two nmain problens. One is
nonr esponse, as you can imgine. And the second is
a very broad response, 'Sure, go ahead and use

anyt hing you want fromour website.' W're not sure
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we've really located the proper owner. And these
countries -- we can't just assume these countries
just disregard copyright |law, although that is
probably the case, we can't assune that.

And so |'mjust wondering if we do have
gui del i nes, which I would very much appreciate, the
m ni mum gui delines to fulfill, would they really
apply internationally.

M5. PETERS: Can | ask you a question?
Do you put your material up on the web? |In other
wor ds, do you make your material avail abl e outside
the United States?

MS. LEE: Some of it. A lot of our
material is just used for resident courses by
enrol | ed students, you would say. And we're also
doing a free web | anguage-1|earni ng product called
GCS. This is in the public domain. It is on the
web and avail able to anyone in any country.

And this is a project that | personally
work on and |I'mvery concerned about rights of --
the authentic texts that we're using fromcountries
all over the world.

MS. PETERS: That was actually ny
guestion. The material that you create is in the

publ i ¢ domai n?
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MS. LEE: Yes.

MS. PETERS: The material that you nmay
be using is not?

M5. LEE: Yes.

MS. PETERS:. Even though it's
i ncorporated in your material?

M5. LEE: Yes.

MS. PETERS: Ckay.

M5. LEE: And right now our policy is
very conservative. W try to get perm ssion. But,
as | said, some of our perm ssions are very broad
and |"'mnot really sure if we found the copyright
owner when soneone says, 'Sure, go ahead and use
anyt hing you want.'

MS. PETERS: |'d have doubts, too.

MR. SIGALL: Let me go with -- | have
Barbara and then | have Bruce and then | have Gary.
| think Gary raised his hand -- no? GCkay, then
Chris. And after that we'll cut it off and take a
short break and then cone back to this discussion,
so Bar bar a.

M5. GREGSON: I n response to what M.
Cottlieb said and then what M. Buttler had said
earlier is it seenms like we are all spinning our

wheel s to sonme degree. W do have a systemin
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pl ace. W have a copyright registration. Now why
is it that the copyrighthol ders and the people who
t hen have those rights transferred to them why
isn't encunbered upon themto make sure that those
records are kept up to date, that they have the
current information as to where they are | ocated?

Because, you know, why -- literally why
do we have to spin our wheels to try to figure out
who t he heck owns sonething? And certainly, yes,
unpubl i shed works is a whole different ball of wax,
but at | east with published works if those people
really did keep all of those records up to date,
then we wouldn't be sitting here. W would make it
much easier.

The systemis in place. The problemis
the people just don't use it. So why should we have
toreally go to such great depths to try to |locate
people? And | -- that | just don't understand.
nmean it's there. The systenis there. W should
just use it.

MR, S| GALL: Bruce was next.

MR FUNKHOUSER: Yeah. 1'd like to kind
of go back to the question |I think that Jul e asked
at the very beginning which is what is wong, what

are the pitfalls of the systens that we have kind of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

been tal ki ng about here.

To me the pitfalls of guidelines are
that you end up not dealing with all the potenti al
possibilities. | nean we tal ked here about cross
nmedia. W' ve tal ked here about cross border. W' ve

tal ked here about cross uses. How can you cone up

with a set of guidelines and -- thank you, |I'msorry
for bringing up CONTU [sic]. | renenber it as a | ot
nore than two years. | thought it was about 20.

(Laughter.)

MS. SUNDT: CONFU

MR. FUNKHOUSER: CONFU, right. That it
just went on and on and on, and we never in fact
came up with the kind of guidelines that we can use.

To me the effort that we're engaged in
here is about the reason why we have copyri ght,
which is not particularly to create an opportunity
for everyone to get at intellectual property. It's
to encourage the creation of intellectual property
by creating uses for them getting proper
conpensati on back to those peopl e who have creat ed.
To encourage themto in fact create nore uses.

And if through a creative |ook at the
copyright law you start to adjust it in such a way

that after 25 years or 28 years or a certain anount
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of time, you suddenly kind of abrogate that
particular rights that Congress felt were due to
bot h publ i shed and unpubl i shed works, both

regi stered and unregi stered works, then | think you
ki nd of abrogate the whol e point of copyright. It's
there to encourage people to create nore works, not
to encourage uses of themregardl ess of whether they
were registered or not.

Sol find it kind of difficult to junp
into this guidelines realmw th any enthusiasm
because | think we're just going to end up spinning
our wheels in neeting after neeting after neeting
after nmeeting after neeting after neeting.

MR SIGALL: Chris and then -- and then
t he break.

DR. SPRIGVAN: Ckay. So the copyright
law is there | think to encourage creation, to
incentivize creation, but also to encourage use.
nmean the copyright lawis really about expandi ng
know edge in our society and around the worl d.

| just want to agree with sonething very
strong that Barbara said and address Steven's point
t hat somehow we can't require authors to do any
t hi nki ng about the val ue of their works.

Let's be clear. W require themto do
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that kind of thinking now |If you do not register
your work you cannot bring an infringenment suit
until you register it. But probably nore

i mportantly, you cannot collect statutory damages
for any infringenment that conmences prior to your
regi stration, which neans that any normally kind of,
you know, intelligent and informed person who may
own a val uabl e property has to think to thensel ves,
"I's this kind of property that | want to be able to
defend adequately in a lawsuit.' And the

avai lability of statutory damages and, inportantly,
attorney's fees is absolutely necessary to defend a
property in many cases in a |lawsuit.

So we actually oblige themto do that
kind of thinking now And this is the kind of
thinking we all do. W buy car insurance and we try
to figure out what kind of deductible we want. W
try to figure out what our risk is. W buy health
i nsurance and we do a risk analysis there.

W can do the same risk analysis with
respect to potentially valuable or potentially not
val uabl e pi eces of property. And if -- you know, if
we do this better, if we make the registry have sone
inplications for orphan works we will get authors to

reveal information about what they want.
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The alternative is what we have now
which is we don't know what they want in nobst cases
and all of us have to do a ton of expensive work to
find out. And that is an inefficient way to do
this.

MR, SIGALL: GCkay. Let's take a short
break, cone back at quarter to 11:00, a ten-ninute
break, and continue with the discussion on this
t opi c.

(Recess taken from10:36 a.m to 10:55
a.m)

MR. SIGALL: Before we get started back
up | want to give Gail Silva a chance to introduce
herself and tell us who she's here representing.

M5. SILVA: Thank you and sorry. |
overslept -- no. So I'mvery sorry to be tardy.
work with the FilmArts Foundation in San Franci sco.
And it's a service organi zation for independent film
and vi deomakers. W try and help them nmake fil ns
and also certainly there are a | ot of questions that
come up about copyright and material s.

A lot of the fil makers who we
represent, which is sonewhere over 3,000, are nostly
docurnent ari ans and experi nental makers, sone feature

people. So -- and we give themgrants, so | know
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where t he noney goes.
MR, SIGALL: Let nme just round off the
di scussion of types of factors that you should --

shoul d be considered in determ ni ng whether a search

is reasonable with this -- with one question.
The related -- the question of the
nature of the user and the question of the -- who

the user is. And some have suggested | think here
and in Washi ngton at | east suggested that the
resources available to the user should be considered
in whether the search they undertook was reasonabl e
or not. | would like to get people's reaction to
t hat question of whether the nature of the user
shoul d be considered and how it should be
considered, if so, in determ ning whether the search
was reasonable, nostly in ternms of the
sophi stication or resources available to the user.
W got Joe and Brewster, Maureen, Gail.
MR, LISUZZO  Yeah. | guess I'll chine
in first going back to the typical WAl Mart customer
standing at the counter. Their resources of course
are going to be limted to whatever we tell them
t hey can probably go do. | nean nost custoners who
have a picture don't think about the fact that they

have to go out and hunt and peck and try to figure
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out where that photograph cane fromor if there's
rights or not rights or copyright or not copyright.

So | think as far as a common
denom nator, again this may go back to defining what
type of work it is to the point of the guidelines on
it or checklist you have to go through, but when
you're looking at it fromthat standpoint, you know,
inny world it's real sinple. It has to be
extrenely inexpensive and extrenely sinple and very
basic for a customer to do because they don't really
have a lot of resources to go to. W've got to
provi de them t hose resources.

MR, SI GALL: GCkay. Brewster was next.

MR. KAHLE: In the case of -- in the
case of libraries and archives and in sonme cases
i ke the web search organi zations, there are a
couple of factors that really play into the
resources. |f these things are epheneral works
particularly, so ephenmeral works are things that
sort of evaporate over sone anount of tine or they
weren't neant for the ages or in some sense, often
t hese things cone in such large quantity that they
you can't do anything on a particul ar work-by-work
basi s.

So a guideline of going and chasi ng down
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every owner of a webpage is inpossible, even if you
were to say you could do it at a website level, if
you take a site like ACL or Geocities which hosts
ot her people's materials, it beconmes too big a
probl em

So in the case of libraries and
archives, or which have limted staff, or in the
case where you're dealing with mllions of works to
nmake a piece, | would consider autonated techniques
or categorical methods of dealing with it. Does
t hat hel p?

MR. SIGALL: | had Maureen and then Gai
and then Christine.

M5. WHALEN: On the user side, certainly
t he nunber of resources and the |evel of
sophi stication and the understanding of it are
important. | think the relevant factors that we
tal ked about a little earlier can help people sort
of understand where they're supposed to | ook.

But | usually fall not so much on the
nature of the user as the nature of the use because
nost of our uses tend to be scholarly purposes,
[imted publication. | suspect, though, if you | ook
at what sone may call the broadest distribution, the

little historical society or a little historical
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museum sone place that has a wonderful archive
relating to sonething and they want to put it all on
t he web, then here you have probably a vol unteer
organi zation with a nice little set of stuff that
they want to put out there for which they may or nmay
not get a governnent grant, and then they put it on
the web. So you |look at the distribution being
potentially worldw de and you | ook at the user as
bei ng conscientious, but not -- doesn't know a whole
| ot about it.

So | guess you have to | ook at both of
t hose things together. Just because it's an
unsophi sticated or resource-limted user shoul dn't
forgive a use that is inappropriate or allows you to
take away certain due diligence. | don't think
anybody in the museum comunity woul d advocate for
t hat .

On the other hand, if it is a scholarly
use, its interest, the nunber of hits, the nunber of
peopl e, whatever, is somewhat narrow. | think in
that case certain -- certain rights and maybe | ess
-- |l ess damages, or whatever, it turns out to be is
appropri at e.

MR SIGALL: Gail.

M5. SILVA: | just -- | just wanted to
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characterize for this discussion that -- the nature
of filmrakers and -- the fil mrakers in our conmunity
and in independent communities all over the country
just a little bit, to put a context, to say that

fil makers care very deeply about the whol e i ssue of
copyright from one perspective because they' re often
trying to use material. On the other side, they're
maki ng work that they also want to protect.

So | can say from experience, and |'ve
been doing this for 25 years and | was in publishing
for alnpbst ten, so | sort of understand this to a
certain perspective, people, filmmkers, because it
affects themif sonebody wants to use their work are
some of the nost -- or independent fil nmakers are
some of the nost diligent folks in searching, doing
that kind of search. And | have to say that in nost
cases they're doing -- they're following all the
appropriate steps in order to ascertain the nature
of the ownership on nmateri al

On the other hand, the paying for rights
on sone of this work has gotten very difficult. So
you may sel ect sonething that you want to use, sone
footage from newsreel fromthe 1940s. And so what
happens is you have -- the filmmaker is faced with

the dilenma of only being able to purchase certain
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rights one after the other. Very few fil mmakers are
-- independent filmuakers are funded well enough to
be able to purchase all rights, so they nmay purchase
rights for festivals. They may purchase rights for
educational. |If goes beyond that, the costs start
escal ati ng.

| don't think -- the nature of funding
at the nonment for educational material is quite
tight. And | would say given the |imted resources
that nost of them have, the -- an opportunity to be
able to see and understand in a registry of sone
sort might be the best solution. | think it gives
them -- because they are diligent and because it
gi ves them sone places to do the search. So.

MR. SIGALL: Christine and then Gary and
t hen Bar bar a.

M5. SUNDT: Wthin the university
comunity it's incredibly rare to have sonebody in a
| egal capacity advising on copyright. [It's al nost
unheard of. | can only think of |ess than a handf ul
of big schools that can afford that. So what that
neans is that the user has to have guidance that is
cl ear and sinple and understandabl e and appl i cabl e.

We al so have to understand that what

we're already doing is at the highest ethical |evel.
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| nmean if anybody woul d | ook around at how we do our
busi ness, there's no fault. | mean we haven't been
sued in how nmany years. So it's been -- | think
that we have a good track record of being good
citizens, good adm nistrators, and respectful of

ot her people's rights.

However, because of the fact that we
don't have the benefit of good | egal counsel and
copyright guidance on the canpus, we are advi sed by
our general counsel to be -- not to take risk. And
that's the part that is the hardest, because we know
we have sone rights that we shoul d be exerci sing,
but we're -- our hands are tied because we are
representing the university, in sonme cases the
state, and we can't do it. How do we get around the
situation? How do we work it out so the nature of
the user at the university is sonebody who's ethical
and afraid of risk and has no | egal background.

MR. SIGALL: Gary and then Barbara and
M chael .

MR. STRONG | think this question is
particularly interesting when you begin to | ook at
types of users, because even within the university
community we have increasingly an effort to engage

under graduates in research on the canpus and in the
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use of primary-source nmaterials within a context of
a ten-week term

And at the other end of the spectrumwe
have our tenured faculty who are engaged in | ongterm
research wi th consi derabl e anbunts of nore tinme even
t hough they all wait till the last mnute to clear
anything, the tine factors are quite different.

And as we change hi gher education and
the way students pursue new know edge and create new
i deas of their own, which we want them to understand
how they are protected around, | think the user
guestion is extrenmely inportant. And if we link
that then to use, whether it is for the conpletion
of a term paper or a research project versus
something that is scholarly that may go into the
publ i shed domain, | don't know whether there are
differences. | think that that's an area that we
need an awful | ot nore discussion in, particularly
when you get into filmand nusic in addition to the
printed material.

MR. SI GALL: Bar bara.

M5. CGREGSON: Since we have the
Copyright Ofice already available to us, since the
Copyright O fice actually has a presence online,

what | would really like to see because it is a
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greatly denocratic process is that -- and it's a
wonderful tool -- is that the Copyright Ofice, if
they could really make a concerted effort to put the
full records of the copyright application online,
because that is where you'll find all the actual
contact information whereas now you have to actually
send sonebody physically into the Copyright Ofice
to pull that information

And if you could really work, and I'm
sure it's obviously -- it's only noney, but if you
could really -- if you could really try to start
putting, and |I'msure you are, the prel978 copyri ght
information online, that is a great tool. Because,
like | said, otherwise it is -- it does cost nore
noney to send sonebody into the Copyright Ofice.

Ri ght now | get whatever | can online
fromthe Copyright Ofice and from ot her sources
that I have available to ne but, again, the tool is
there, we need to utilize it nore.

M5. PETERS: Can | just -- we are. W
actual ly have done an analysis of what it would take
to put our prel978 records online. And, again, you
were right, it's noney.

M5. GREGSON:. It's only noney.

M5. PETERS: The estimate to basically
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digitize themand index themand integrate theminto
the existing records was about $35 mllion. So
we're | ooking at a way in which to have a plan to do
it in segnents and hopefully that will take place.
Actually we have a line itemin our budget for next
year to start it.

M5. GREGSON: G eat.

MR. SIGALL: | have Mchael on the |ist,
t hen Jerry.

DR. KELLER: A coupl e of comments.
First, it seenms to ne that the standards for
what ever emanates fromthis process should be a
series of questions or processes that the average
citizen can understand; that would not require the
assi stance of an IP expert; that would allow a
citizen sone far place, distant place froma
publ i sher or a publishing reginme or a novi emaker, or
what ever, to understand what to do and howto do it.
It should not be so difficult and so costly,
what ever the nethod is, to take the process out of
t he hands of the public.

Second, | want to reinforce sonething
that Brewster said. This -- whatever changes
emanat e should al so consider, take into account the

fact that a | ot of what is now published appears
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only on the web and increasingly will appear only on
the web if only briefly. And we need to have sone
protections for our society and especially for those
of us who are involved in what m ght be called

cul tural custodianship for our society so that we
can capture and copy that material into our

archives, including the Internet Archive and our
institutional archives so that we have a record of
what happened even if that record was only published
briefly.

A lot of conundruns there, a |ot of
difficulties there. It will be to the benefit of
our country, indeed to the world, if we are
enpowered or at |east not prevented from doing that.

G ve you a quick exanmple. Wbsite
avai l abl e 1993. WII it be usable, assum ng that
it's been copied into the Internet Archives or one
of our archives, in 2018 or will we wait until, nmy
cal cul ation, 2133?

MR SI GALL: Jerry was next.

MR. MCBRIDE: Yes. | think these are
guestions of an interesting nodel. And in nost
parts of the copyright law there is given speci al
consideration to research and study. And | of

course think that those shoul d conti nue.
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But | think we also need to think about
peopl e who nmay want to use these nmaterials sinply
for their own personal use in terms of things that
have gone out of print or are no | onger avail abl e.
So | know that happens very frequently in the
l[ibrary I work at, that someone may want sinply a
pi ece of nmusic or a sound recording or a text that's
witten. And really -- or they may not be cl ose by,
and we have to make a copy for themif they are to
actually see it.

So I"'mhoping that this -- the | anguage
woul d not be so restrictive that it could only be in
cases of, you know, people doing serious work, but
al so people who sinply, you know, want access to
materials that are no | onger available, as |ong as

it's sinply for their own individual, noncomerci al

use.
MR EBER Simlar to sone of those
things. I'mnore inclined to agree with the person
who said -- and | can't renenber who -- that
reasonabl eness, if -- if that standard is going to

be a bit flexible depending on the user side as
opposed to the other things, that it be focused on
the use and | ess on the person, because -- and those

things may overlap a lot, but they won't always.
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| mean when we tal k about these kinds of
uses, there's so many different people around the
table wanting to nake so many very different uses,
sonme that are not heavily comercial or conmerci al
at all, sone that could be, you know, quite |arge
and val uabl e exploitations. And | think that
what ever we do shoul d cover everything, but it
strikes nme that sone of themare going to have nuch
nore econom ¢ effect than others.

And so | would really focus it -- if
there is going to be sone sort of give or play in
how you do reasonabl eness, the use itself should
really be the focus as opposed to the particul ar
user. You wouldn't want to have sonmeone who's doing
somet hi ng, you know, very exploitative with the work
be able to say, "Wll, I'm you know, just a country
bumpkin,' or something, '"and so | couldn't have
done' -- so really the enphasis should be placed
t here.

MR. SIGALL: Ckay. |I'd like nowto turn
to the question of the use of registries. There
were a fair nunber of conmmenters in the witten
comment s who suggested that while registration of
wor ks shoul dn't be mandatory, it should be the case

that voluntary registration of the type, anyway,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

100

that we currently operate at the Copyright Ofice
could be inplenented as part of a reasonabl e-search
approach in the sense that you encourage copyri ght
owners to put their identifying information and
ownership information into a registry either run
privately or either run by the Copyright Ofice or
sort of a mxture of public-private approach as a
place to start, a place where -- a necessary part of
a search, but not a sufficient part of a search in
the sense that if you don't find a copyright owner's
information in that, in any of these registries
doesn't nean you're finished. You have to continue
to I ook in reasonabl e other places that woul d be
reasonable to try to find the copyright owner.

The question that | have about -- about
factoring these registries into any sort of
reasonabl e effort systemis twofold: One, how do we
encourage these registries to be devel oped,
particularly private-sector-based registries? And,
two, how do we ensure that the information in those
registries is accurate and updated? And related to
that is: How do we rmake them as easy to use for the
users as possible and nake themefficient in that
way ?

So | open that to anyone on the fl oor.
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Chris and then M chael and then
Chri sti ne.

DR. SPRIGVWN: All right. So first |
think it's very hel pful to be as clear as we can be
about the difference between a mandatory and a
voluntary registry. So the way that Creative
Commons and Save the Music would think about it is a
mandatory registry is the kind of registry that we
had once upon a tine in the copyright |aw where if
you do not register you do not get a copyright,
okay. O if you do not renew, your copyright
| apses. So that renewal is really just another form
of registration. It's kind of a re-registration,
and that's a mandatory system where your copyri ght
either doesn't arise or it goes away if you fail to
regi ster.

We're not in favor of that for, anong
ot her reasons, it creates significant probl ens under
t he Berne Convention. It is just the kind nandatory
formality that the Berne Convention is pushing
agai nst .

So then we nove to the category of
voluntary formalities. And within the category of
voluntary formalities is a nunber of different

approaches, so one approach is that you incent the
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creation of sone voluntary registries and you have
some incentives for people to register in order to

| et users know who owns a work so that hopefully you
can find that user and negotiate a license. And
that's roughly what the copyright | aw has now It
has some good, some neani ngful incentives for people
to register, but those incentives, as | think we've
said before, only really work for people with

val uabl e works who fear being deprived of the
ability to gain all the renmedies that they m ght
want in a lawsuit. They don't work for other

peopl e.

So the other formof a voluntary
registry that Creative Commobns and Save the Music do
t hi nk woul d reasonabl y, inexpensively deal with the
or phan works problemis the kind of registry that is
voluntary but if you do not conply, your work is
categorically in a category of orphan works where
use can be nade according to sone |license, according
to sonme one-size-fits-all, cheap license that you
don't have to separately negotiate. Ckay.

So how do you incent the creation of
this? Wll, you could incent the creation of it by
changing the rules to create this category of orphan

wor ks either having the registry run centrally by
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t he Copyright Ofice or we would prefer having the
registry run according to standards that are
established by the Copyright Ofice but where firns
can actually conpete to solicit the information
about registration and feed it into a format, a
properly-formatted centralized database. And this
is a cheaper, nore efficient approach. Firnms wll
conpete to make regi stration cheap and easi er.

How do you nake sure that registration
is accurate. Well, | nmean that's a conundrum but
one advantage of this approach to orphan works is
that the registration is only partially a way to
find people. And if people want to be found,
they'Il be -- because they think their work is
val uabl e and they want people to conme license it,
they're going to thenmsel ves have an incentive to
keep that registration information current, but
there's a second and very inportant function that
registration serves. And that is even if the
signal's not up to date, even if the information's
not up to date, you can treat it as a signal. And
that signal is this work is not orphan, 'I m ght
exploit it at sone later date. Hands off."’

So even if this information is not up to

date, at |east you can deduce that fromthe fact of
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registration at all.

MR SIGALL: | had M chael

MR. DONALDSON: Just further endorsing
that idea of a voluntary registry -- we call it
Directory of Claimants in our -- in our proposal, to
me this is central to the whole work we're about.

| f you had the contact information of
claimants easily available, it really noots much of
what we were tal king about. So it seens to ne that
there are probably four issues:

Nunber one is the design of the
Directory of Claimants so that it can be accessed
any one of a nunber of ways: By registration
nunber, by title of work, by author of work. It has
to be a very well designed site.

There has to be the possibility of group
registration for certain kinds -- for any kind of
work. The Hearst Collection for, you know, 1921 to
1951. So that it's not overly burdensone to have
your contact information up on the web. And then
the neaning of it, as Chris spoke, being registered
neans it can't be an orphan work. The absence of
bei ng included on a Directory of C aimants just
nmeans the user has to keep |ooking. It doesn't

create rights in anybody.
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The false claimissue is one that | Kkind
of smle at because people are naking fal se clains
now in registration of copyright work sonetines.

And | certainly have been held up for license fees
frompeople | didn't think really had the copyright
but, you know, that's what we had to do. |[|'ve paid
Wade W liams noney over the years for his Ed Wods
collection. He recently lost a fair use case, and |
saw that his standi ng was established by docunents
created long after | had paid hima | ot of noney.

(Laughter.)

MR. DONALDSON: So, you know, people are
going -- false clainms don't bother me just because
they -- it bothers ne, but it's a problemwe have
now. And presumably there could be sone nice strong
consequences built into line to the Copyright
Ofice. | don't know about that.

One of the big issues, and | suspect
what you would | ove to hear is a group of
organi zations comng forward wanting to do this,
you're not going to like this, but really it's the
Copyright Ofice is in the best position, because it
has -- and that's noney, you know. And | think one
thing we ought to do today is recruit everybody

who's cone to all of these Roundtables to help | obby
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you for sone noney to create this voluntary
Directory of Caimants.

MS. PETERS: You have no idea how
difficult it is.

MR. DONALDSON:. Let's all help.

MR. SIGALL: |'ve suggested prem um
standard regi strations where you get an aut ographed
picture with the registry and you pay sone pren um
of $500, so. It hasn't gone very far, so.

(Laughter.)

MR Sl GALL: Chri sti ne.

MR. STRONG |Is the autograph
copyri ght ed?

MR SIGALL: We'Ill take it on a
crui seship. W'l be okay.

Chri sti ne.

M5. SUNDT: Fromthe standpoint of
artists and the College Art Association, artists in
t he past never registered their works. Very
infrequently registered their works. | don't think
it's going to change very nmuch today if a registry
wer e required.

But | do think that professiona
organi zations are in a good place to begin to bring

this information out fromwithin its nmenbership. In
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ot her words, College Art, which is a data-collection
organi zation, wanting to know a | ot about what its
nmenbers do, could be asking if there are rights

i ssues that should be declared, and to have that
information as then part of a menbership record.

So, again, | think that the grassroots
efforts for registries could be doing a better job
in bringing this information together. W all know
that a | ot of conflicts happen within a type group,
artist against another artist or a publisher and an
author. So, again, those groups could be very
val uable for pulling -- for helping to create this
registry.

| think that if the Copyright Ofice
were to undertake it we would all be back at the
poi nt of not being able to do it, because | would
much rat her see you spend the noney and get your
records online. Thirty-five mllion is a drop in
t he bucket for people like Phil Knight. Maybe Phil,
you can get himinterested in this. N ke sonmehow.

Now as far as the false clains are
concerned, yes, that bothers all of us, but it's
happeni ng everywhere. But we don't necessarily --
we don't do anything when we recogni ze a fal se

claim
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There are provisions for claimng fal se
copyright, but I don't -- | have never heard of
anybody goi ng after sonmebody and actually nmaking a
case of it, at least in ny field. And | know that
inthe arts field a |ot of people claimrights,
copyright on stuff for which there is no copyright.
And they actually use that as a shield. They say
it's copyright when it's actually a licensing issue
or a property rights issue, but they're naking a
point of saying it's copyright, and it's not.
There's no copyright there at all.

So we have other provisions in the | aw
to take care of fraud. Maybe this is where it
should go. |It's not copyright. Something else.

MR. SIGALL: Let nme ask a question
related to registries, which cones from our
practical experience operating one. In theory they
sound great. One of the big problens, though,
especially with nultinedia works and works |ike
websites, is exactly what is covered by the
registration. And that's an issue that | think in
this context both the owners and the users will --
could potentially squabble over as to, you know,
there was a registration made and it was in a

regi stry somewhere.
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The user may argue that it doesn't cover
the work that they wanted to use, so therefore it
was reasonable for themto conclude that the owner
-- that it was still an orphan worKk.

The owner would argue that it does cover
it and therefore that you' re per se excluded from
t he orphan works system And particularly in the
case of websites and collections of works that get
regi stered, whether it be group registration of
phot ographs or other types of individual itens that
are grouped together, the quality of the information
in the registry about the titles of the work is --
beconmes a real issue for us as a registration
matter. But | think in this case if you inplenented
that systemw th registries you would have probably
a |l ot of disputes about exactly what was registered
and whet her sonething was in or out, especially
dependi ng on how that determination plays out in the
renedies that are limted or the other benefits that
the owner gets or that the user m ght get.

Can people react to that question of how
we try to deal with that problemof -- especially
for sonething like a website or a collection of
information that is registered, how do we try to

make that registration still useful for the users
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and for resol ving disputes dowmn the road in terns of
what was regi stered or was not registered? Anyone
have any suggestions on that?

M chael and Chris. M chael.

MR. DONALDSON: | think it goes to ny
ot her comrent, is the consequences of registration.
| f the consequences of absence fromthe registration
bei ng out of the systemis that you have to keep
| ooking, it's a nonproblem And | would think in a
set of guidelines you would -- one thing you'd put
inis that if sonebody owns -- has a confusing
registration, that's a good next place to pursue to
find out who the true owner is.

The whol e key is what is the inpact of
being registered. |If the inpact of not being
registered is just keep looking, it's a not a
problemat all, the fact that there is confusion is
possi bl e.

MR SIGALL: Chris next and then Brian

DR. SPRIGVAN: So | guess there are two
separate questions. The first is do you understand
the netes and bounds of a work that's registered,
okay. And so soneone registers a web work of sone
kind and the owner thinks that that includes pages,

certain pages that a user thinks are not included.
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So that's a pretty technical question of
how you woul d define the work. And the | aw has
rules that are, you know, not particularly good for
how t he scope of work is defined. It doesn't really
fit really well to digital works |ike websites. But
you can set up presunptions in the law for how a
wor k coul d be defined. And you could even set up
presunptions that weigh heavily in favor of the
owner. And that wouldn't defeat the useful ness of a
registry. And it would -- it would at |east reduce
uncertainty in terns of the scope of the work. The
user woul d understand that, you know, if there were
any question about whether the portion that he
wi shes to use is part of a broader regi stered work
t hen, you know, he has to do nore work in order to
figure out what the nmetes and bounds of the
regi stered work are.

So that's a kind of principle of put the
user on notice that, you know, there may be sone
i ndeterminacy in the scope of the work.

There's a second issue, though, which
pops up. It pops up with visual works. And that is
has do you construct a registry that's actually
searchable. And, again, these are -- these are

difficult technol ogi cal questions, but the
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technology is noving in a way that | think nakes the
probl em progressively | ess intractable.

Al right. So for visual works, you
know we have photo search engi nes on the web now
that allow you to search for things that give you
results that are much nore rel evant than you' ve ever
been able to get before. W have staganographic
t echni ques that people who wish to make use of this
registry can cheaply enbed in digital and anal og
works information that allows very instant access
into a registry.

So, again, we have technol ogi cal
solutions that can reduce the scope of the problem
Regi stry proposal s have their own problens, but
again we can try to mnimze them

MR. SIGALL: GCkay. | had Brian and then
Christine and then M chael .

MR SCHOTTLAENDER: 1'd like to ask a
clarifying question of Mchael and Chris because |
t hought | understood M chael to say he was speaking
in support of what Chris said, but | believe there's
actually a fundanental difference between what the
two of you were saying.

And that is, if | understood Chris

correctly, if you don't register then your materi al
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goes into the orphan work realm And | believe
M chael to be saying if you do register, your
mat eri al doesn't go into the orphan work realm but
not the reverse. And those are two very different
positions.

Do | understand you correctly?

MR. DONALDSON: Yes. The position in
t he i ndependent filmconmunity is that if you
register, it provides a place people go to look. If
they find you there, it can never be an orphan work
because they've found the correct owner.

If it is not there, you got to keep
| ooking. And actually |I'm concerned about the
formalities conplications that come in whenever you
require sonmebody to do -- to do sonething or |ose
their right, so | think this notion is enbedded in

the international copyright |aw, but whether it is

or not, | favor it as being a solution to a problem
not the creator of nore problens. It hel ps people
find the owner. It doesn't automatically punish Joe

Bl ow out there who didn't register for whatever
reason.

DR SPRIGVAN: Creative Conmpbns and Save
the Music's position is that we think a registry

shoul d be categorical in the sense that the cheapest
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way to do this is to have noninclusion on a registry
to be a signal of orphan status.

Now, just to be clear, this does not
nmean that we think that no reasonable efforts
proposal would help. W think a properly-
constructed reasonabl e-efforts proposal, one that
isn't too conplicated, one that doesn't retain too
much uncertainty would certainly help conpared to
what we have now. | nean it's not smart to let, you
know, the nore good be the eneny of the slightly
| ess good but still very good. All right. So the
word "perfect” doesn't belong in that sentence, so |
kept it out.

But, you know, it is to our mnd the
power of a registry is that it's kind of an Qccani s
Razor type solution. |If you're careful about how
you construct the registry you can make presunptions
based on the registry that we think actually track
in nost cases what people want.

MS. PETERS: | have a question that
actually goes to what you all are saying. M chael
certainly raised it, but it also came up in sonme of
t he comrents, which was the Copyright Ofice should
do nore and nore to have group registrations. You

nmenti oned there should be an easier way to register.
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When you do a group registration the
only title that appears is sone kind of a collective
title. And ny question to you is: |Is that good
enough? Most peopl e who do copyright go by the
work, individual title, even in visual arts nunbers,
nunber 4646, you know, textile pattern, you know,
pl ai d nunmber 1000.

So ny question really has to do with
Does a collective title, do you just have out say,
"Il amthe author. | register'? Like we've had
22,000 photographs. O do you have to actually
identify those works and nake sure that those titles
or whatever identification it is is part of the
record?

MR. DONALDSON: |'msmling because that
is exactly the question | asked. Jennifer Urban
fromUSC and | consolidated our representation on
our reply in order to virtually represent every
i ndependent filmmaker in this country and in 49
ot her countries around the world.

And then | went out to -- | talked to
MPAA and ACL (phonetic), which is the organi zation
that controls about -- well, nost of the inmages.
They're located in New York. And that was their

position to me: 'Mchael, we'll support one hundred
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percent if we can group register.'

And a one-, two-, three-word title is
not going to work for people that want to register a
| arge group. And that's why the rather oblique
reference | made earlier to design is very, very
i nportant, because for group registrations there has
to be a bit of a narrative of what is and isn't
covered. And if the narrative is sufficient, the
Hear st News Col |l ection from such-and-such year to
such-and- such year, covering current events during
bl ah- bl ah-bl ah, an owner -- or a potential user
woul d in fact be able to know that that's where they
have to go. They pick up the phone. Perhaps what
they're looking for isn't covered, but | would think
that would -- that we coul d design sonething.

And | don't have a quick, snappy answer
for you right this norning, but | think group
regi stration could be designed in a way that would
be very hel pful to the user community.

MR. CARSON. But what you've just
described requires the person to use it to know a
fair bit of something about the work already. The
Hear st News Col |l ection, you' ve got to know it cane
fromHearst. | mean are you usually going to know

that? |Is that kind of a group registration going to
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hel p you?

O if you just got a photograph or sone
footage with no attribution on it, how does the
registration, which is just broadly descriptive of
who the source was or what the subject matter is,
going to help you figure out whether there's even a
i kelihood that the work you're trying out use falls
within that registration?

MR. DONALDSON: A coupl e responses to
that. Nunber one, keep in mnd what we're doing
here. W're providing the first step. So if the
registration itself isn't a conplete answer, but a
phone call will help, we've served the community
very wel |

Nunber two, in the specific exanple that
|"ve posited, if you' re |ooking at a 1950s newsr eel,
A, yes, they are nostly identified; but, B, even if
they're not and you're in the business of wanting to
use that of that docunentary, say, you know t hat
it's got to be Hearst or Mvietone, or there's three
or four conpanies, and it would be hel pful.

And the key here is not so nmuch that it
tells you who the owner is but it tells you how to
get ahold of them because the Hearst Movie

Col l ection, you don't call Hearst, you call UCLA
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Fil mand Tel evision Archive. They own it. They own
the copyright toit. They license it. So it's that
contact information nore than anything else that a

Directory of Claimants brings to the table and woul d

be so helpful to the -- certainly to the docunentary
comunity.

MR. SIGALL: | had Christine on my |ist,
then M chael K., then Brewster. |'Ill put Joe and

Maureen and Brian on the |ist.

M5. SUNDT: Wth -- with regard to
registries, we're falling back into the trap of
regi stering the work when in fact we've been talking
all nmorning about contact with the individual, the
owner. And | think that that's the nobst inportant
thing right now because the object, the work is
probl emati c.

Wb creations are not by one person.
They're nultiples. And nmultinmedia today is very
much that. O, you know, just look at the film
credits. W're not tal king about one person here or
one title, but if we can get information about a
contact of any of the people who are there, then we
really are acconplishing a |ot.

And, again, going back to the issue of

visual arts, there are no firmtitles, there are no
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title pages, there are no | SB nunbers, or any of
that stuff. Not even a date, nothing. So we --
we've got to work with what is concrete. The
maker's name is concrete, the work itself nay not
be.

MR. CARSON: Do you need to know t he
maker's name?

M5. SUNDT: In the cases where we know
the maker's nane, that's a start. But, as | said
earlier, nost of the tine we don't even have any of
that, so we're really -- we're tal king about true
orphan works in visual arts. But when we have a
name, that's -- we're halfway home. | don't even
consider that to be an orphan work when we have a
nanme in our field.

MR. SIGALL: M chael Keller.

DR. KELLER: This conversation | think
goes back to Steve CGottlieb's opening remarks which
had to do with sector-by-sector engagenent. |It's
perfectly reasonable | think in the filmindustry,
t he docunentary filmindustry, the art film
i ndustry, the entertai nment industry where those
properties are managed to accept at sone |evel
M chael Davidson's [sic] proposition. If it's in a

registry, go and check it out. |If it's not on the
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regi stry, keep checking. Maybe that works, but 1'd
like the sector to speak to that. And | would like
the sector to include the voices of the public,

t hose who are custoners but al so those who are
occasi onal consuners.

Wth regard to private registration or
government registration, | would encourage if there
was to be registration that it should be a
nonadvocacy registration. That is, | would hate to
see a private registry operation become an agent or
an advocate for those who happen to -- for those who
paid for the registration. Therefore, ny preference
woul d be, if there's going to be a registry, it
shoul d be a governnent-operated registry. It should
be detailed. W know how to do that better now and
we have lots of capacity to do it in terns of what
we can do with data and dat abases.

Whet her for sonme sectors the due
diligence needs to continue after discovery process
involving a registry or not should be exam ned on a
sector-by-sector basis. It seens to me the public
good is not served by a continuous, never-ending due
di | i gence process where one can never get the kind
of reliability that one's attorneys or insurance

carriers would wi sh serves the public very well in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

the case of works that are truly orphaned or
abandoned, truly no one is nmanagi ng that property
anynor e.

What | think we should be |ooking for is
t he managenent of the property. |f the property is
no | onger managed, then we should assune that it can
be applied to the public good very broadly defined.

MR S| GALL: Brewster was next.

MR. KAHLE: | n answer to your question
sort of how does one inplenment a registry, and
especially in the conplications that are around
websites or collective works, | think we --
everything that's been tal ked about as a registry so
far has usually been a database record that woul d
fit in an Oracle database. Right, a couple of
fields, kind of a nice, you know, search. You cone
to a website. You type sonething in, you get a
list, and then you try to figure out what the heck
it answered for you.

There's an opportunity here especially
in the digital domain which is actually fantastic.
It's really quite -- it's change, which storage has
become i nexpensive. It used to be, as | understand
it, to get copyright you put alittle c on it and

then you sent a copy into the Library of Congress.
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And this was actually great for the Library of
Congress because at | east Congress got all these
books for free. And it just kept building and
building. And then it sort of got to be a problem
and they coul dn't buy buil dings fast enough.

So there was sort of this idea of, well,
let's not do that anynore because we're getting too
many things being sent at us. |In the digital domain
it's nowdifficult to send too nuch in.

There were sone internet |umnaries that
were working on a systema bunch of years ago, but
t hi ngs have changed quite a bit since then. So
there are a couple of people around the roomt hat
actually operate incredibly |arge data stores.

The idea of petabytes is now matter of
fact to at |east three of us around the room And
it's getting cheaper fast.

So the short of it. How do you register
a digital work or I would suggest any of these works
is to submt a digital copy. And if it's a nanaged
wor k you probably have a digital copy. |It's
probably in DVD form np2, sonething. Subnmt a
digital copy into the registry and then it's the
food for our library system

W can actually get back to the
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Jeffersonian idea of the library system fuel ed by
havi ng sone | evel of people having access to these
materials. So not only do | think is it feasible
and it won't run into the problens of getting
overflow, but it can be a fantastic benefit.

| f you want protection, send in a copy.
And | don't think we'll have the handl es problem

MR S| GALL: Joe was next.

MR, LISUZZO  Just an interesting
observation and a question. Wat incentive does the
pr of essi onal phot ographic comunity have on a
registry idea when they' re already covered under the
copyright law, where they -- pretty nuch everything
t hey shoot is covered? What incentive would they
have to register anything and how woul d this help
t hi s di scussi on?

MS. PETERS: Do they actually register.
The Associ ation of Medi a Phot ographs does in fact
regi ster using group registration. |In fact it
becanme too successful when they sent us 2,000
continuation sheets and crashed our system because
they were listing, you know, shoot, every single
phot ograph. They do it because of the ability to
get statutory danages and, therefore, to make it

worthwhile to bring a | awsuit.
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MR LI SUZZO Can we refer to the conmpn

pr of essi onal phot ographs, school pictures, for
portrait studios, things like that? How is that
going to incentivize these folks? Those are the
ones that we -- you know, that | would be nore

concer ned about.

M5. PETERS: | don't think they do
regi ster.

MR. LI SUZZO  See, that --

MR. SIGALL: | think you raise the point
is the question of at what point -- depending on

where you draw the line as to the |l evel and renedies
of protection that you get under copyright, is a
primary way to incentivize or not incentivize the
provi sion of ownership information in sonething like

a registry. So that's part of the --

MR, LISUZZO | nean just a suggestion
MR. SIGALL: -- task here is to try to
see if there's -- part of ny question was, and |

think Chris elaborated on it, that's one of the ways
you can incentivize --

MR LI SUZZO Right.

MR. SIGALL: -- accurate and conplete

and robust information, is adjusting the effects of
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the failure to register or sonmething like that. So
that's one of the ways to do it.

MR, LISUZzO Wwell, | nean a suggestion
may be to go back and take a | ook at that. And |
don't know, you know, it's an enacted | aw now, but
take a l ook at the fact that if they want their
works to be conpletely covered, then they shoul d
have a registry. And | guess maybe the registry
frommy point of view may be an annual - based
registry for that particul ar photographer, you know,
where they pay an annual fee to have their nane --
or fromyour point of view, Christine, the person's
regi stered. And everything that they do that year
is registered and it's a nore of line of covering
themin whole for that particular type of work,
whether it's a still imge or video, et cetera.

M5. PETERS: |Is it inportant for you in
suggesting that that the i mges that were in fact
created, distributed, whatever in that year are part
of the file so that there is a digital file of al
of the imges that would be covered by that
regi stration?

MR LISUZZG |'mnot sure. | don't
know if | know the answer to that, because | know

that, you know, when you get into the type of
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phot ography we're tal king about, it's literally
hundreds if not thousands or hundreds of thousands.
And | don't know that that's feasible to do
sonmething like that, but if the person's registered
and they're paying an annual fee to be registered
and protected, at that point then anything they
shoot, you know, legally can be protected and
regi st er ed.

But kind of going back to what | was
sayi ng before, there's no incentive to do that for
sonmebody who's al ready covered under a | aw that
let's them do whatever they want to do where they
don't have to put a stanp on it and not notify
anybody who picks up that photograph of who the
person is that shot it.

And, again, it kind of goes back to the
sinplistic approach of -- you know, if 20 years ago,
a picture's 20 years old and | pick it up and want a
copy of it, you know, if it's froma church
directory people turn over in the church personnel,
no one's going to know who shot that picture, where
it canme from but there's no registration nmark on
it. You know, when does that becone available to be
orphaned work. O if it is registered, how do | go

about |ooking at it.
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So | guess the idea of a registry sounds

fine. It's just that it's still alittle w de open
when it comes to that still imge or..

MR. SIGALL: | had Maureen next and then
Bri an.

M5. WHALEN: | have reservations about

even a voluntary owner registry, particularly
dependi ng on how -- what kind of consequences of
bei ng registered or not.

| spend a lot of tine on false clains
and conpeting clains. And they can basically make
or break any activity and you just walk away fromit
because there is no noney in the budget or there's
very little and, you know, it's just not worth it.

W proposed a sort of -- we flipped it
and we propose that there would be a voluntary
system of identifying orphan work uses as opposed to
owners, claimants. And this really stems fromthe
commitment to attribution that | think is very
fundanmental in a nuseum world regardl ess, you know,
context, attribution, where did it conme from you
know, loading in as nuch information as you can to
the work or whatever you're highlighting or using.

Il will in the interest of fairness, even

wi thin the nuseum community not everybody is totally
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supportive of this, but it's not so nuch | think the
voluntary side of it. It's, once again, the
consequences side of it. How nmuch -- by doing it,
how much do you give or take, or whatever.

So | guess | just want to be sure that
we |l ook at this fromboth sides, that if -- if you
are the user of an orphan work and you identify that
it's an orphan work and you try to | et people know
in this context of these types of photographs, of
this type of historical information or whatever, you
know, we have used things that we don't know, we
don't know where they canme from we know can't find
anybody. So call us, let us know Here we are.

W think that that not only denonstrates
i ncredi ble good faith on the part of the user and
the use, but it really helps provide a different
kind of roadmap to get peopl e together, so.

MR SI GALL: Brian was next.

MR. SCHOTTLAENDER: |'messentially
agnostic on the part of registries except for the
mandatory part, but having said that | think if some
system of voluntary registry is pursued, | do agree
strongly with M chael Donal dson that sone sort of
group registration is likely to be an incentive for

peopl e actually depositing information about their
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materials into the registry.

So with that as a point of departure in
response to David Carson's question, | think it
woul d behoove us if we are going to go down that
route to think of copyright registration or the
deposit of information into a copyright registry to
t hi nk of that as one el enent of the netadata
structure that surrounds a particular work or even
part of a work.

The library and archive community has
invested in and does invest a considerabl e nunber of
resources in devel opi ng other netadata el enents that
al so describe works, the very sane works and parts
of works that an integration of those netadata
el enents with the copyright registry nmetadata
information could actually go far to speaking to
David's point about, you know, how useful is a
collection level record that says, you know,
coll ection of 400 Bati k objects, where if a nmuseum
t hen has, you know, a finding aid registry that
actually details what each of those 400 objects is,
some interoperability between your registry and the
information community's registries, particularly in
a digital environment, it's relatively easy to do

with enbedded |inks and the |ike.
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MR. SIGALL: Gary and then Jerry.

MR. STRONG In our submttal we
advocated for a registry and also for a clearing
house of orphan works identification. And I'd like
to build on what Maureen and Brian were saying in
that many of us that run | arge special collections
have devel oped extensive finding lists with item
| evel identification for things that we hold. And
enbedded within that could easily be devel oped, |
believe, a context for identifying property rights
and cl earances and a variety of other things. |It's
the interlinkage and building it so that it works
t oget her wit h-ot hers.

W' ve done that within the online
Archive of California, for exanple, where we |inked
our finding aids together across multiple
institutions in the state. And if we could take
that one step further and not start from scratch but
build on that and add the data el ements that would
make that far nore useful -- and that includes the
filmand television archive at UCLA in those finding
aids. It includes our photography collections. It
cuts across these varieties of collections and uses.

And so how do we take what -- some of

these things are in place and begin to |link them
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across in some new ways.

MR SI GALL: Jerry.

MR MCBRIDE: | think this area's a
particularly thorny one. |'mthinking of, you know,
rather traditional materials where, say, something
that's in the public donmain has been reprinted and
t he publisher has a copyright synbol on there. And
| think for many users, they're not aware that naybe
the reprinted material is in the public domain and
what's being copyrighted is sone sort of preparatory
mat erial or a cover design, or sonething.

And it al so happens quite frequently
wi th sound recordi ngs where copyright statenents
appear on the booklet and people think, the ordinary
person thinks that this also covers the sound
recording itself.

So I"'mnot sure | know what exactly the
solution to it is, but I think in the design of
what ever registry or however we handle this or even
in how people are notified on the actual objects
t hensel ves, it would be hel pful to know what is
actually covered by the copyright so the average
per son woul d know.

MR SI GALL: Steve and Brewster.

MR. GOTTLI EB: |'d like to add ont o what
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Gary said and say this is one of the reasons that we
advocate a user registry notice there's an intent to
use is that, you know, it adds a docunentation of a
user search. It adds a point in tinme at which the
user decided that it was in fact an orphan work.

But it also -- it gives us the opportunity to create
a database of searches. Wat are the best practices
of these searches for any particular industry and
what constitutes due diligence.

If there's a way to also -- to indicate
what searches were in fact successful, this mght in
fact lead to determ nations of what due diligence
are for those particular works. And in that way the
standards for due diligence will building upon
t hensel ves.

MR. SIGALL: Brewster and then Al ex.

MR. KAHLE: One nore plug for the
regi stering of the actual works thenselves. | think
we're really -- the age of us, we're used to having
physi cal objects, but these things just cone and go
really fast in the digital world. And if we don't
make a registry and a subm ssions of the actual
wor ks thenselves, | really fear that one of the
i deas of copyright is to have | ongterm preservation

so that when things come out of copyright, they then
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bel ong to the public.

And | think we're really tal king about
how to protect owners' rights here rather than the
public's rights. And if we have registration by
subm ssi on of the actual works, we have a nuch
hi gher chance that these works will then at sone
poi nt be available to the public. So let ne put in
a plug for register the things, please, not just the
records.

MR. SIGALL: Let nme -- before we get to
Alex, let me just ask you to follow up on that,
Brewster, that question. It does seemlike that for
certain types of work, particularly visual arts,
phot ographs is what |I'mthinking of specifically,
that it nay be a useful registration nay have to
have sone searching of the actual work itself and
the information in the actual work itself for the
situation that David rai sed which was you have the
phot ograph but you have nothing else to identify it.
It may be possible by conparing the digital version
of that photograph with the database of digital
phot ographs, you could be able to match up the image
in sone way and start down the path of finding the
owner through that way.

| guess the concern that people have
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rai sed and would raise with the notion of depositing
the entire copy of the work would be particularly
where that copy and the database of copies that is

bei ng collected is made avail able, is nmade

accessible. The question is would that -- | would
expect copyright owners and authors to say, 'l don't
want nmy work to suddenly' -- 'ny efforts to sell ny

work or make it available on this channel have to
conpete with the Library of Congress or any other
depositary library who would be getting all of these
copies that are there for the purpose of creating a
regi stration systemfor identifying the owner.'

So | guess in sone cases -- and it nmay
not even be necessary in sone cases, although it may
be nore useful to have a conplete copy of the work
as part of a registration system how do we address
the concern that that one place where people are
registering their works and their information
doesn't becone the place everyone goes to get a copy
of the work or get access to the work in sone place.
And the worst case scenario being a real detrinent
to other online either for-pay or other sources for
the works that would be maybe in direct conpetition
with that kind of -- that kind of system

MR. KAHLE: Just because there's a copy
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in the Library of Congress doesn't mnean that
everybody suddenly has it. | think we've kind of
gotten over that, you know, if-there's-one-digital-
copy- suddenl y- sonebody- ever ybody- has-it probl em or
argunent .

But there is this issue of if thereis a
copy of record soneplace, is nmy copy dimnished.
And in the rare works, artworks or in very limted
copy books at editions of |less than a hundred,
sending in a copy mght be of undue burden. In the
digital world sending that copy in probably is not
an undue burden.

Then there's the question is there a
problemonce it's in the library systemtowards
making it nore available. | think that's what we
have |l aws for. And we have this copyright |aw and
we have a very conservative |ibrarian community
t owar ds being nice and playing by the rules.

Havi ng navigation tools to be able to
make access to these orphan works is actually a
multimllion dollar project of a conmercial conpany
around this table. So there are people that would
be very interested in taking -- finding the right
| evel of fair use or orphan work use of these

materials. But we're all |aw abiding groups. So |
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think we're okay, but obviously that's not a great
answer for you.

(Laughter.)

MR. SIGALL: | have Alex on ny list and
then Chris has his hand up.

MR. MACA LLVRAY: Well, | think it's
great because we now have at |east two uses for the
law. On top of being pissed you ve also got this
keepi ng peopl e from danger, which is wonderful. But
| guess what | wanted to follow up on is what you
had said about incentives. | think the Copyright
Ofice and in this procedure has a trenendous
ability and opportunity to provide some incentives
so that copyrightholders do cone forward and are
nore easily findable.

And the only thing I would point out
there is when Barbara tal ks about going out and
trying to find a copyrighthol der, she has a certain
anount of noney and resources that she can do that
with. And if, let's say, the resources for a
particular clip is sonething like $5,000, well, if
it takes her $3,000 to find that individual, then
there's only $2,000 left to pay themw th. And |
think one of the things that you really do have the

opportunity to do here is to make it so that nore of
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t hat noney, nore of that finding noney actually goes
to the artist, to the individual or to the rights
hol der.

The only other thing | would say is that
to the extent that we propose things here, we do
have the ability to create incentive structures and
to have technology really growinto that. And
t hi nk, you know, Steven's organization is a great
exanpl e here, where there was a problemin ternms of
musi ¢ that was available online. And Steven's
organi zati on has done a trenendous anount in terms
of innovating on that problemto be able to
recogni ze when a user has m styped the nanme of a
song and not just have to rely on copyright records
in order to try to figure out what is out there and
what is the same work fromwork to work to work.

MR. SIGALL: GCkay. Coming up on the
| unch break, and we're only going to do an hour, so
| want to nake sure, Dwayne, go ahead. And
Christine, Maureen, and Bruce. That'll be it.

DR BUTTLER | don't know that
necessarily like a separate registry system separate
fromthe registration system but | do think that to
the extent that we need incentives to get folks to

engage thensel ves at registration, that those
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al ready exist. Chris ran down those a while ago,
and those are actually very powerful incentives.
And | think that the people that are interested in
exercising the rights and protecting the rights are
al ready using those.

And |'m not convinced that you're going
out create another incentive systemthat are going
to further encourage people that let their works
beconme orphans now go onto this registry list.
Because | think that the ones that they're
interested in protecting in a comrercial marketpl ace
ki nd of sense are being registered.

MR. CARSON. Not true. It'd be nice,
but not true.

DR. BUTTLER. Wy is that happeni ng
then? | mean what does not trigger a comerci al
actor to say, 'Well, if | want to protect statutory
damages and | want to get attorney's fees,' why
woul d they not register it?

MR. CARSON: That's a good question, but
we can tell you, for exanple, that in the record
i ndustry where you'd think there's value, the
registration rates are abysmal. Wy? W don't
know, but where you' ve got incentives already

witten into the |aw, where you' d think they work,
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t hey haven't.

DR. SPRI GVAN:  You know copyri ght
proponents | think have a particular formof hubris
and that is that in order to nmake a busi ness case
out of a piece of creative work, you need copyright.
Sonetimes you do. Often you do. But sonetines you
don't.

And the nmusic industry is a good exanple
where, you know, the way rnusic is developing is
we're fragnmenting the audience, we're satisfying a
| ot of niche tastes and these tastes conme and go.
And so being first to market with a marketing plan
and doing it well mght get you the rents that you
want out of a work, and so copyright becones of
relatively limted utility.

You know, again, historical research
that 1've done that |ooks at, for exanple, the San
Franci sco publishing industry in the |ate eighteen
hundreds shows sone publishers, the sane publisher
publ i shing works in a year that they register and
sonme that they don't. And they charge noney for the
wor ks that they don't registration and the reason
that they think they can get away w t hout
registering is they think for 'This particular work

copyright is not really going to drive the success
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of ny business plan. Sonmething else is.'

And so for the nusic industry | think
that's perfectly plausible, that for lots of works,
you know, this hottest dance track in the cl ubs:
Copyright irrel evant, because by the tinme soneone's
pirating it, they're noving on.

The fashion industry, okay, copyright
does not apply nostly to dress designs. | nean
there's a very limted application of copyright to
dress designs. The fashion industry dwarfs nost
ot her content industries. It's intensely creative.
There's tons of thievery. And, if anything, the
thievery drives creativity.

So I"'mnot -- | just want to nake clear.
| "' m not sonmeone who -- |'mnot soneone who, you
know, says that copyright doesn't have a pl ace.
think copyright's incredibly inportant. | think if
someone's goi ng out invest a hundred mllion dollars
in the making of a novie they better copyright it,
right, they better register. But copyright

shoul dn't be seen as the answer to every business

probl em

MR SIGALL: | had Christine and Maureen
on ny list. W're comng up on lunch. | have a
feeling nost of these issues will be -- will be
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tal ked about again after we cone back from | unch,
but 1'Il give you a chance if you like to nmake a
final coment.

M5. SUNDT: Well, | agree with the
notion of the -- there's nore than copyright in this
guestion. And with art, visual art, it's an ongoing
process. It doesn't stop. And | think that this is
the reason why a lot of artists don't register, is
because when do you call it the end. |It's not like
a book that you send in for publication. It's
definitely a work in progress at all times. Artists
go back and change things, so that's part of the
probl em

| do think that the registry idea is
just one step in the identification of orphan works.
And | also see that this is a great opportunity for
grassroots outside the copyright arena office and
for sone enterprise to come up with other kinds of
registries that will help.

And so let it happen. Let the forces
nmove. And | think that a |ot of things are going to
be sol ved without us solving themhere. And | think
it'"s going to be actually a good thing in the end.

And the last thing that | would like to

say, because | won't be in the afternoon panel, is
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that my greatest hope is to see balance, to see the
bal ance between the rights of the owner and the
rights of users. And | think that in the past we
have forgotten that users have rights and we have
been concentrating entirely too rmuch in the | ast
years dealing with copyright to give nuch nore power
to the owner at the expense of what the user should
be getting in the deal. It's a deal, and we're
bei ng -- short-changi ng our users a |ot.

MR, SIGALL: Ckay. Maureen

M5. WHALEN: | alnpbst hate to coment.
That's such a nice thought to go to lunch with, but
| do want to nmake sure, just a point of
clarification. Wen the nuseum group tal ked about a
voluntary notice or of use of orphan works, we did
not intend nor do we think it's a good idea to do an
intent to use. It really would be concurrent of
afterwards, but intent to use doesn't work for us.

MR. SI GALL: GCkay. Let's -- thanks of
that good start to this Roundtable. Let's go to
lunch. Let me -- a couple of warnings.

The warning is there is a snal
cafeteria across the way, but we're told that if
everyone of us went over there it would be the

physi cal equival ent of a denial-of-service attack on
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t hem and they woul dn't be handle us, so we're
encouraging a |lot of people to just take a strol
down the street and down Tel egraph Avenue or places
around to eat lunch, so we don't -- so we don't
bonbard t hem

And let's still shoot to get back here
by 1:00 so we can get started and tal k about the
next topic, Topic 2.

(Luncheon recess taken at 12:10 p.m)
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AAF-T-EERNOON P-ROGEEDI-NGS
(1:15 p.m)

MR. SIGALL: Qur second topic is:
Consequences of an O phan Wrks Designation. And
Aiver is going to tee that up for us and give us an
introto it. But before we do that, | just want to
-- we have sonme new faces at the table and | just
want to nmake sure for the record we identify
everyone. Even if you've told us who you are
before, let's go around and identify yoursel ves and
your organi zation for this afternoon session of the
Roundt abl e.

M5. LEEE H . M nane is Megan Lee.

And I"'mw th the Defense Language Institute in
Mont erey, California.

M5. SUNDT: |'m Christine Sundt,
resurrected fromthe dead. |'ve been allowed to
cone back to the table.

(Laughter.)

M5. SUNDT: And | amw th University of
Oregon. 1'mhere representing Coll ege Art
Associ ation and Vi sual Resources Association and
i ndependent arti sts.

MR. MACA LLVRAY: Al exander MacG || vray

of Googl e.
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MR, HAMVA: Ken Hanrma fromthe J. Paul

CGetty Trust.

MR. JOHNSON. Carl Johnson, Brigham
Young University.

MR KAHLE: Brewster Kahle, Internet
Ar chi ve.

MR LISUZZO  Joe Lisuzzo, V&l Mart and
al so representing a seat fromthe Photo Marketing
Associ ati on.

MR. MCBRIDE: Jerry MDBride, Misic
Li brary Associ ati on.

DR. BUTTLER. Dwayne Buttler, University
of Louisville University Librarian.

MR PETIT: Charlie Petit, Science
Fiction and Fantasy Wites of Anerica.

MR. EBER:. David Eber, Houghton Mfflin
Conpany.

MR. FUNKHOUSER: Bruce Funkhouser,
Copyri ght C earance Center.

DR. SPRIGVAN: Chris Sprignan,
University of Virginia Law School, here on behal f of
Creative Commons and Save the Misic.

MR. STRONG Gary Strong, University
Li brarian at UCLA.

DR. CREWS: |'m Kenny Crews, from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

146

| ndi ana University, where |I direct the Copyright
Managenent Center and serve on the faculty.

M5. WHALEN: Maureen Whal en of Getty
Trust.

MR GOITLIEB: Steven Cottlieb with the
Recordi ng I ndustry of Ameri ca.

MR. MEYERSON: Mark Meyerson
representing the Mdtion Picture Association.

MR, SCHOTTLAENDER: Brian Schottl aender,
University of California, San D ego.

M5. SILVA: And Gail Silva, President of
Film Arts Foundati on.

MR. SIGALL: Ckay, I'mgoing to turn it
over to Aiver to describe the general topic of this
section and to ask the first question.

MR. METZGER. Wl conme, everyone, and
wel come back for those of you who were here this
norning. This topic is Nunber 2: The Consequences
of an Orphan Work Designation. So for this
di scussion we're going to assunme that a work is an
or phan work and has been properly designated, but --
and we will not be discussing the criteria that we
wer e di scussing this norning.

The witten coments we received ran the

garmut from sayi ng that the consequence shoul d be
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not hi ng, that the | aw shoul d not change to
accomodat e or phan works, to the opposite extrene
t hat the consequence should be that the work falls
into the public donain.

Many comrents were in the mddle of that
spectrum and proposed sone sort of limtations on
remedi es approach. In this discussion we'll be
di scussi ng what the precise paraneters of those
limtations should be, the neasure and the tim ng of
any paynents that m ght come under that reginme, and
any additional conditions that the orphan work
shoul d neet under that regine, and al so the issue of
pi ggybacki ng, which we didn't really discuss this
norni ng: Can one user rely on the search of a
previ ous user.

One of the issues that's cone up, and
|'d like to start the discussion with this, is a
reasonabl e search has been done. \Watever criteria
for orphan works that is established has been net.
At that point the user can go forward and use it,
but what happens if the user subsequently does cone
into know edge of who the true owner of the work is?

This could happen in a variety of
different ways. It could just be accidental. It

could be in searching for another work, but the
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guestion we're hoping to hear input on is on day
one, |'ve satisfied whatever criteria there are.
Day two | find out, oh, wow, now accidentally |I did
find out who owns this, or maybe it's day 200. How
does that affect the use that |'ve already started?

Sure, go ahead.

DR. CREWs: Thank you. Again |I'm Kenny
Crews. The -- in general we have ot her exanples
like this problemin the existing law. For exanple,
under Section 108 there are requirenents or
perm ssions for users to nake certain uses of works,
but subject to a search of the narket, for exanple.
And that nmeans that a use nay be all owed under
Section 108 on day one because a search of the
mar ket reveals that this work is not otherw se
avai |l abl e, but the market may change. The work may
becone available. And once it becones avail abl e
then on day two, when it's available, then Section
108 nmay not allow the particul ar use.

So we do have exanples like this in the
| aw al ready. So what you're suggesting really is
not something that we should treat as new or
necessarily a problem

So to answer the question then nore

directly about it, ny suggestion is that at |east
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there are two broad types of uses. And for |ack of
a better label, and | certainly am |l ooking for
better | abel, one | abel is a changeabl e use and the
ot her label is an unchangeable use. And we've
alluded to this already in the earlier discussion.

A typical changeabl e use would be if |
post sonething on ny website. That if you were to
surface and nake what ever appropriate objection,
could renove that expeditiously, to borrow the
| anguage fromthe Act. And that that would be --
that is a typical kind of changeable use. And |
think that that should be treated in one matter, as
opposed to what m ght be | abel ed an unchangeabl e
use.

If I, as we've already alluded to this
nor ni ng, am using your work as a proper orphan work,
using it in a proper manner, but | print it in a
book, now that book is going to stay on people's
shelves in the libraries, et cetera, indefinitely.
That we m ght call an unchangeabl e use because |
can't renove it once it's there and once it's out in
circulation. And so | think that these two types of
uses should be treated differently with different
types of mechani sns for the all owance of use,

di fferent types of mechanisns for getting us to this
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stage disallow ng the use, and probably different
penal ti es should the use conti nue.

MR SI GALL: Christine, David.

M5. SUNDT: Nowadays we have the
I nternet Archive and we al so have Googl e Cache, so |
nmean the fact that something is taken off the
internet doesn't nmean that it's gone forever. So,
again, | think we've got to get out of the m ndset
of thinking only in the way things happened in the
text, print world, and nove beyond that.

| do think that Kenny's right, that
there's enough in the law that tells us how we
should -- how we should do this. W also have the
possibility that if sonebody doesn't agree to a
negoti ation, which is step nunber one beyond the
identification and the -- being told or telling you
to stop using sonmething, that there is recourse in
the law. It's already witten in there, and we can
-- Wwe can accept that.

MR SI GALL: Charl es.

MR. PETIT: One of the principal issues
that frequently arises even aside fromthe archiving
issue is the question of exactly what steps one has
to take in order to withdraw that. [|'mnot sure

that we could |l egislate, for exanple, where that
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boundary is as far as technol ogy changes, but there
is also the question, and | think this is kind of
intertwined as to the nature of what the exact use
was, | would imagi ne we would want to take a
different step between a literal copy of an entire
wor k versus sonething that had been a derivative.

And | know that that may be junping a
bit far ahead | ooking at the other questions, but I
think that that's equally relevant here, is trying
to figure out not just whether it's a changeabl e use
or a nonchangeabl e use but what kind of use was made
that makes it changeabl e or not changeabl e.

MR. EBER. If | understand the question,
it's assunming that the reasonabl e search had been
made and it was -- it satisfied that standard, if
t hen sonmebody conmes forward. The position --

MR. SIGALL: Let nme just clarify. |It's
not precisely if someone cones forward --

MR EBER O if there's know edge --

MR. SIGALL: -- or clainms, but if you
di scover information. It would be --

MR. EBER. Right.

MR SIGALL: -- akin -- it would be the
guestion, and | think to clarify fromKenny's

response, it would be let's say you have put it up
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on a changeabl e use on a website, but you discover
who the owner is before the owner ever says anything
about it. |Is there any obligation for you to change
t hat use before soneone ever shows up. That's --
that's sort of the trigger.

MR. EBER. | nean the position that |
take on just the broader issue of what kind of
[imtation of renedies, for exanple, there would be,
which is the position that | believe in, is that one
of the remedies you don't get if you have properly
satisfied the reasonable -- reasonably diligent
search elenent is that there can be no injunctions,
because that's actually extrenely serious and one of
the nost difficult things to inagine happening after
you've put sonething in a publishing program for
exanpl e.

If we were not -- if we were not
protected, we would be facing a situation where we,
dependi ng on the nature of the injunction or
whatever it was, we mght have to either rip up
existing materials or just not do another reprinting
or sonething like that, if we're going to have a
solution that says you have to renove it, even if
it's easy to renove and technically because it's on

a website, it still seens to me has vitiated the
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val ue of the orphan works provision getting rid of

i njunctions because it affects the same thing, which
is to say you have spent a lot of time assenbling a
publication, a work, all the pieces go to together,
and then all of a sudden you have to renove
somet hi ng.

So | don't think -- whether it's the
fact that soneone affirmatively shows up and tells
you or you just happen upon it later, it seems to ne
once you have satisfied that first prong where you
get out make some sort of less risky use, that you
shoul dn't have to -- you shouldn't have to renove
sormet hi ng.

Now there is a further distinction,
which | know a ot of the -- which is a very of
t ough deci sion which is can you conti nue naki ng your
use if it's the sane use forever, for a certain
anount of tinme. Can you create a derivative of your
use. Those are very difficult issues. And ny
position on them naybe we'll get to them but at
least | think that we don't want to have the effect
of an injunction if the idea is that you elimnate
t he renedy of an injunction.

MR. SIGALL: | guess to state the

guestion | think a little bit differently is at what
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poi nt does the user get the benefit of that sort of

no-injunction status in a reasonable efforts search

syst enf

O, stated differently, it's when does
your obligation to stop, when -- when can you stop
searching? Wen can you -- | nean at what point --

fromthat point forward you don't have to be | ooking
anynore. And if you cone across information, then
we're in the real mof assessing what the limted
remedi es m ght be available, what the limtations on
remedi es woul d be.

Do we need to a fix point in tine
somehow at whi ch your reasonabl e search has been
concluded and -- or do we not? Can we leave it as
sort of a flexible approach that just you assess it
| ooki ng backwards? That's part of that answer.

David and then Carl .

MR. EBER  Sort of the reasons | said in
response to what | -- the other question, which
t hought was the question, it seens to nme it cannot
be an ongoi ng, never-endi ng search because then the
-- again, the value of having no injunctive -- the
potential of injunctive relief over your head,
you're never going to be free of that. So, you

know, if you can't get that, then you' ve lost a | ot
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of the val ue.

| nean at some point, as | said earlier
and this norning, | view the reasonably diligent
search to be nore or less -- | nmean it will change
dependi ng on people, but it's nore or | ess supposed
to replicate let's say we, our authors do when we're
searchi ng sonebody. The only difference is that at
the end if you have a dead end you can use it as
opposed to can't use it.

You do end those things. | nmean you
nmove on, you do other things. | -- so you do what
you do. You create whatever record you want to
create in case you're challenged | ater, and then
you're done. But | don't see that you can kind of
keep doing it forever.

MR. JOHNSON:. Well, is your question
ki nd of suggesting that once an orphan al ways an
orphan; is that part of your -- the --

MR SIGALL: It was -- it's really a
guestion of --

MR. JOHNSON:. -- before exploring that
at | east.

MR. SIGALL: | guess it's a question of
when the once an orphan begins in the reasonabl e

search scenario. At what point is it -- should it
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be sonet hing where the user sort of self-certifies
that they've done the search and fromthat point
forward they're -- they believe they're within the
orphan works regime. O is it a point at which they
don't have to do that down the road, when an issue
arises with an owner who surfaces, we just sort of
sort that all out by |ooking back over the record
that they've created and the record that existed at
the tinme.

s it necessary for us to sort of make
as part of the system as you' ve reached the dead-end
poi nt that David was describing, do you have to put
a statenment sonewhere that says, 'I've searched.’
And -- or do you not have to do it. So when does
t hat once an orphan begin, | don't think we're
suggesting that it's always an orphan, but when does
t he once-an-orphan tine begi n?

MR. JOHNSON:. Well, without recounting
all of the discussion of the norning -- of the
norning, but to ne it -- the answer to that specific
guestion mght be that it goes to the definition of
the orphan work itself, that discussion. | offered
t he comrent not only unl ocatable, unidentifiable but
unresponsive, and | still make that point.

But whatever definition we settle on
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think inherent in the definition is a changing

result based on new discovery. And so | don't

think, to answer ny own question, | don't think it
can be once an orphan al ways an orphan. It
shouldn't be. It can't be and it shouldn't be.

MR. SIGALL: diver has an exanple, |
t hi nk.

MR. JOHNSON:  And so now to answer the
guesti on what happens when there is nore discovery,
| think that's part of your question, the underlying
guestion. The original question was what happens
when there is discovery. And | think that to answer
that we should ask the question who's in the best
position to evaluate due diligence or a reasonable
search, and do that on the | east inexpensive,
transacti onal comunication level. And that is, to
nme is for a user to present the evidence to the
copyright owner. And that discussion can be a
di scussion; it can be a disagreenent; it can be a
nunber of things.

But if the copyright owner disagrees,
then all of the options of adjudication are open.
It's either an orphan work by settling it by person-
t o- person conmuni cation or it's a disagreenent and

it's the sane way we woul d | ook at an infringenent.
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'l don't agree with your cursory search
You've infringed nmy work. 1'Il give you just
notification, whatever. |[|'ll start the process of
notifying you about copyright infringenent. O we
will continue to talk until we have an equitable
settlenment, a negotiated settl enment about
prospective uses and past uses perhaps.' Although
think as a policy we shouldn't put any undue burden
on past uses.

MR, METZGER. It may help to clarify the
guestion to give an exanple. |[|f | have a book that
has 20 photos in it and it cones tinme for ne to
clear the rights in themand | put aside a
reasonabl e anount of tine to do that.

And | say, okay, nunber one -- and | do
everyt hing humanly possible to find the author of
t he photograph and |I'munable to. And | am
perfectly willing to swear under oath that |'ve done
everyt hing reasonabl e and everyone woul d agree that
| have done everything reasonable; |'mdone with
nunber one. And that was this norning's criteria,
done.

| go onto nunmber two and | say, oh, this
one's going to be a little easier because it's got a

name on it. So | actually track that person down on
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a website and so on. Maybe they've got all their
works listed there. And as |I'mscrolling through, I
say, 'Ch, wow, there's photo nunber one.'

So yesterday | just determ ned that
after weeks of work that it's not |ocatable, the
next day | quickly find by fortuitous accident
there's the photo. Now I'mstill a nonth away from
publication. Do | get to publish nunber one under
t he orphan works regi ne?

MR. JOHNSON:. Not by definition of the
change unidentifiable to identifiable.

MR, METZGER:. Well, and Jule's point was
yesterday | had reached the point where all the
criteria were satisfied. Does that ball of string
get unwound?

MR, SIGALL: Ckay. Let's start with Joe
and then Dwayne. Let's go to Alex, then Charlie and
t hen Kenny.

MR LISUZZO. Yeah. | think at the
point you find it's not that it's not copy-witten
anynore. | nean it's still protected under
copyright. |It's not that you -- | mean you did what
you had to do, but it wasn't marked clearly enough
to find the owner. Now that you found the owner --

| mean think of it this way: |If you found the owner
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inthe first place what were you going to do. Wre
you going to spend noney and get -- you know, get
that release. WlIl, that's -- you got to do the
right thing. You got to 'fess up and say, 'Ckay, |
mssed it and now | got to pay them'

And | nean just an exanple, | nean just
fromour side, again a very sinplistic piece. W've
done it several tinmes where we've had fol ks bring
pictures in and we've copi ed them based on the
criteria that they've gone and searched for the
phot ographer, couldn't find them Once they copied
t he picture, maybe weeks, even nonths if not years
| ater we found a phot ograph conme forward and say,
"You copied one of ny pictures.'

Doing the right thing is paying a
phot ogr apher what they woul d have gotten had they
sold that picture to the custoner. So | guess if
you' re asking what you should do if it does happen,
it should be based on a reasonabl e anbunt of noney
paid to that person based on if you went to themin
the first place and got the -- you know, whether
it's a photograph or a nmusic work, or whatever.

So | nean if you were going to sit down
and negotiate and it cost you $5,000 to use it,

wel |, then you should be paying them $5,000 if you
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di scover it. | guess that's just ny take on it
based on what we do. Just do the right thing.

MR SI GALL: Dwayne was next.

DR. BUTTLER. Well, ny question on that
particul ar hypothetical is whether you could then
still argue that that's reasonable if you have that
subsequent | y-acquired i nfornmati on. Because it's
kind of |ike even though they' re separate entities,
the use is still that one kind of activity, "I'm
going to publish it in that book." So the search is
kind of rmultiple pieces, but it's the one use. So
in that sense one nmight not be finished until all 20
are finished. That -- and that m ght go to the
reasonabl eness of that kind of activity.

MR SIGALL: Wait. It was -- Alex was
next. Then -- then Dwayne -- wait. Alex and then
Charlie and then Kenny and then Christine.

MR. MACA LLVRAY: |I'Ill just go, | guess,
one step further in terns of the benefit, one of the
great benefits we see of this process is that it
will help people who want to get authorization for
sonmething actually find the person that they can get
authorization for. So Google's preference would be
in that case to actually go and talk to the person

t hat di d phot ograph one and phot ograph two because
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you now know they're both out there.

And | think in terms of Google's use,
and this goes back to sonme Brewster's comments in
ternms of our ability to stop using sonething, we'd
be fine with something where you had to check sone
sort of location, like a voluntary registry or
sonmething every once in a while. And if sonething
then turned up in the voluntary registry, even
t hough there was not hing you coul d have done,
foreseen that it would turn up, that would then stop
your use and you'd go and contract with the
ri ght shol der once you found them

MR, SIGALL: Charlie's next.

MR. PETIT: One of the coments that was
made this nmorning regarding the registry idea was
whet her a registry should be based on an intent to
use or a prospective basis or an actual use. And |
think that fits into this issue, too.

And our position is actual use only,
because until the book in the hypothetical has
actual ly been published all we've got is intent to
use. In other words, until that book is out there
we're still in the clearance process. So even
t hough I have marked on ny checklist that |'ve

conpl eted the process for photo one, | haven't
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really done so because I'mstill in the preparatory
phase. This is a frequent problemw th ol der works
that originally appeared in periodicals and that's
why ny organization is famliar with that.

Frequently ol der works that appeared in
periodi cals, short stories, serializations of novels
appear five or six or seven generations of nane
removed fromthe actual copyrighthol der, whether
it's because of work for hire, whether it's because
of the old invisibility-of-copyright doctrine,
what ever, the problemis if |I ook in a magazi ne --
or it'll say copyright 1942 Street and Smith
Publ i cati ons when the actual hol der m ght be
Ni ghtfall Incorporated, which is |Isaac Asinov's
hol di ng conpany.

| only need to spot one of those in the
course of ny 20 in order to get the know edge for
all of the rest. And that's where the intent-
versus-actual -use distinction becones useful in this
cont ext, too.

MR. SI GALL: Kenny was next and then
Christine and Bri an.

DR. CREW5: Yes. Sticking with the
exanpl e by Houghton, for exanple, you' re mainstream

book publishing industry, you' re so good at for 200
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years, right. The -- if step one was this norning,
the definition of what constitutes an orphan worKk.
And | think to deal with the little piece of the
struggle that we've had in this | atest conversation
about what if |I finish what | think is finished, ny
search in July, but | really don't publish unti
Decenber, but in October sonething conmes to ny
attention, | think realistically you weren't really
done with your search in July. You know, it's got
to be determning the status of the orphan work,
determining it is an orphan work at a tine

approxi mately, reasonably close to the nonent of
actual use, when you put this book to press.

So that was this norning' s conversation
| think there's a timng el enent we just struggled
with. But this afternoon's conversation is step
two: Defeating that orphan work status. And that
woul d cone after the use has been nmade. After the
book has been published, after the website has been
| aunched, what ever the resource may be.

And this is where | think it has to be
fairly explicit, that they were tal ki ng about
defeating the orphan work status with information
about the copyright owner that in fact cones to the

attention of the user. |In fact. Not reasonably
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sear chabl e, not could have been found if, but in
fact comes to the attention of that user. And that
may mean you stunbled across it or it may nean that
t he copyright owner showed up on your doorstep, but
either way the information in fact came to your
attention verifiably that this is the status. And
that may shift it out of that orphan works category,
and this takes us right back to ny opening point
about what do we do then, your opening question.

And ny suggestion is | see two paths.

Some of these uses are changeable, and |
put to the Internet Archive. You' re mmcking the
512 nmodel. 'Send ne a notice, and |I'll take your
stuff out of the archive." And | think that's
pretty nuch where we are with changeabl e uses.

Unchangeabl e uses, the book is printed.
It's out on the shelf -- shelves of a thousand
libraries around the country and we hope 10, 000
househol ds in the country. And there's the book out
there. W can't change it, but you can change
future editions and you probably have to.

And then next step, step three, which we
haven't gotten to in the conversation, and | won't
take you there, is what's the renedy for that past

use. And I'Il toss that one back to you to help us
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deal with that.

MR SI GALL: Christine was next, and
t hen Bri an.

M5. SUNDT: | think that we need to
consi der research and searching as the sane thing.
In other words, if sonebody were to find facts that
t hey had included in a whatever, that were changed
because of a recent discovery, those would be
changed. And search is the sanme sort of thing,
searching for rights clearance or searching for the
image. |f you stunbled on that inage even after you
had the thing up in galleys, you' d still have an
opportunity to change it.

So I think that the notion of when it --
when is the critical point is after it's in print or
after it's up, but not at the point of doing the
cl earance.

MR SIGALL: Brian is next -- Maureen is
next .

Maur een, you're next.

M5. WHALEN: |'mnext? Ch, |I'msorry.

You know | think all of us have received
a call nore than once probably who is sonebody who
may not even be in the United States saying, 'I'm

going to print this. |Is there anything you want ne
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to do differently." That last mnute, this is it
speak now or we're printing.

And so sonmewhere between when the
editors or the curators or the authors are first
starting to put the plan together, you know, have
the first draft, the second draft, the third draft,
this picture, that picture, sone point fromthe
start of that work in progress to the 'W're here,
we're printing, | hope it's okay,' | think there is
a proximate point in tinme when you know that it's
fixed. it's not in the bookstores. It nay not even
be on the shores of the United States, but it's
done.

And | think that we have to -- we have
to all ow people to use the material at that point so
their investnent is not lost. Now how you |ike draw
that line, I'mnot sure.

| also like the idea of actual
knowl edge. W've all had to deal with that concept
as well. Actual know edge versus, you know, that
there's known or should have known. And | think
what we have to figure out is does the second piece
of that should have known apply if at the time, for
what ever reason, you' ve crossed the bridge and you

passed the test.
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So | think upon actual know edge, before
that that point in tinme when your investnent goes
way up because of printing or fixation, and | would
include digital in that point in time when your
i nvest ment becones bi g because, you know, there's a
| ot of investment in putting stuff together for a
web or a presentation, or whatever. You know, it's
part of a whole thing that you're doing.

So | think we have to | ook at proxinate
timng and actual know edge, and not continue this
burden forever of constantly searching.

That said fromthe proposal that we
subnmitted, we proposed a safe harbor tinme period.
And t hat contenpl ated any reuse or new use that you
woul d have to redo your search before you entered
into your new period of -- your new safe harbor
peri od.

So | think when we were thinking about
this we felt that it was inportant that you saw this
as a dynam c activity, but recognize that it can't
be every single day.

MR. SIGALL: Jerry and Charlie.

MR. MCBRIDE: |'m wondering sometinmes
how changeabl e certain things are. In |ooking at

perhaps a website that you're designing, it nay be
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technol ogically possible to change it quite easily
as conpared to withdrawing half a mllion copies of
a book. But I'mthinking in ternms of sone of the
things that we're thinking about doing as
noncommercial libraries if we had material that the
copyright owners could not be found. And we go to a
fundi ng agency or source and apply for a grant.

And we say to them-- or they say to us,

' Ckay, have you cleared all the rights on this'; and

we go, 'Well, you know, here's x nunber of things
that will be in this website for which we can find
no owner'; and it's still opened-ended, that

sonmebody could conme forth at any tinme, would they be
willing to provide that kind of investnment where the
entire project could be pulled off, could be pulled
of entirely.

So I"'mnot so certain that sone things
are quite so easily changed even in the digital
realm So we would look -- | think that's why the
-- having sone sort of clearly definable criteria
for determ ning the orphan work is really inportant.

MR PETIT: One of the other issues that
goes along with this is the shelf |ife of the use,
for lack of a better term Particularly at Houghton

Mfflin they don't ordinarily anticipate selling out
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an entire print run in one nonth, unlike with a
magazi ne typically where, for all practica

pur poses, the magazine is gone in a nonth. That

| eads to one possible problemwth -- that we would
have with M. Eber's suggestion that an injunction
not be available is whether that injunction mght be
avai l abl e against itens that are in stock but not
yet distri but ed.

W would -- fromour perspective we
woul d not want sonething to be further distributed
if it can be kept fromleaving the warehouse at that
stage, but that gets again into the question not
just within printed publication but as things change
and as nedi a change and as the new nedia are
devel oped, how are we going to define what our,
guote, shelf life really is for this purpose.
don't think it's an easy question, but | think it's
one we're going to have to face.

MR HAMVA: |'d like to go back to this
notion of easily changeabl e publications. |
woul dn't be so sangui ne about the ease with which
that is done. Once you put sonething into a network
environnment, Brewster isn't the only one who is
going to look at it and copy it potentially. That's

-- if it's an object that nobody's interested in, in
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two nont hs maybe one person's copied it and you can
sort of repair that.

If it's sonmething that everybody's
interested in and so probably has high comerci al
value, it'll be copied and fly around the network
very quickly. And that's as difficult to undo as
pulling all the library -- all the books back out of
the library and putting themin the warehouse. So
|''mnot sure there's a real distinction there.

MR SI GALL: Brian was next.

MR. SCHOTTLAENDER: So on the web Kenny
has apprai sed that nobody has used it yet. 1In
Kenny's dichotony -- the dichotony is between
changeabl e and unchangeabl e. Ken tal ked about
easi |y changeabl e, and so rmuch has been made in the
| ast two m nutes about how uneasy sone of these
easily changeable things really are to change. And
| would say the reverse is equally true.

| nmean we tend to act as though pulling
t housands of books off of library shelves is |ike
the end of the world, but the fact of the matter is
it isn'"t really. It's all a nmatter of degree.

So | think what does need to enter in,
which | haven't heard anybody raise yet, | sort of

t hought Brewster mght, is this notion of what it is
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-- what it is you ve done with the item

So | can imagi ne certain consequences,
let's say, in the digital realmin which Brewster
may have archived sonething for preservation
purposes and it may be relatively to pull access
copi es, but Brewster may have phil osophical reasons
not to want us to pull sonething that he has
actually preserved for a particular conmunity.

And | don't think it's as easy as sinply
sayi ng sonmething is easy to change or not. You have
to al so take into consideration what -- what
specific use has the item been put to.

M5. SUNDT: W' re not considering al so
the possibility that the owner of the used work
m ght be really happy to see it there and just say,
"Just put ny nanme on it and nove on.'

So | think, again, we're |ooking --
we're |l ooking at a | ot of negatives right now, which
is what our job is. But we have to think that there
is probably going to be sonme benefit, ultinate
benefit by doing it and not being stymed in the
finite detail that nmay apply to .1 percent of
si tuations.

MR SI GALL: Let me focus this

discussion a little bit based on Christine's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

173

coment .

What we're trying to explore here is
maybe somewhere between what Kenny described as step
one and step two, which is useful done the search,
but before the owners surfaces what other things
shoul d the user be obligated to do in that interim
peri od.

The first thing we tal ked about was, you
know, sort of certifying their search in some way or
taki ng sonme step to say that they've done their
search. But Maureen's organization's conments raise
ot her types of things like notice that they're
i nvoki ng the orphan work system what it says, on
the -- on the work -- or their use if it's a
derivative work that they're naking.

Christine mentioned attribution. Should
they -- should there be an obligation to try to
attribute, to the best extent you could, of a work.

Term of your use. Maureen nentioned her
organi zati on al so suggested that it only lasts for
five years or seven years, or sone period of tine.

| viewthis sort of as the terns and
condi tions of your orphan work use, beyond paynent
or incurring a paynent obligation or making

paynents, the other things that you m ght see in a
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licensing agreenent as to what you're required to do
wi th the work.

So thoughts on things |Iike that, whether
it be notice of -- on the use that you' re nmaking or
in connection with the use that you nake,
attribution if you can nake any, a limted term of
your use that you might -- you can only enjoy it for
a certain period of time, other types of obligations
that you have to incur to avail yourself of this
system and that would exi st before the owner cones
back and tries to reclaim so let's have sone
t houghts on that.

chris.

DR. SPRIGVAN: Ckay. So the notion of,

first, the continuing search obligation | think is

really problematic. Al right. If we're going to
have sone ki nd of reasonabl e search standard -- and,
again, | mean what constitutes a reasonable search

You could think of in a lot of different ways, and
we explored that. But if we're going to have sone
ki nd of reasonable search standard, | think at sone
poi nt, you know, maybe the point is when sonme kind
of significant reliance is undertaken, that
obligation has to term nate, okay.

| think Kenneth rmade a very good poi nt
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that, you know, what we're tal king about here |
think is a rare case where you actually find out
somet hi ng, you get sone real information that you
didn't have a day before, okay. And, again, | think
the reliance, the reliance barrier should apply.

Once you' ve spent significant noney to
get somet hing underway, again if there's the
possibility of that noney having been wasted because
you have an obligation under the standard that
continues past your reliance, that's going -- that
-- the extra uncertainty that that creates is going
to make it difficult for people to justify
i nvest ment under the orphan worKks.

Ckay. What happens afterward. Now
we're noving into this. So if we're sure
sonmet hing's an orphan work and we've relied and sone
work is now out in the marketplace that you've
created based on the use of this orphan work, what
happens i f someone cones forward.

Now what Chri stine suggested about
attribution | think is very intriguing, in the sense
that | think attribution is a normthat is under
respected in the cadre of |aw and under respected in
our culture generally. And the reason | say this is

because Creative Commons provi des an opportunity for
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people to say, for creators to say, you know, ' You
can use ny work, but give nme attribution.'

And of the creators who choose to use
the Creative Commons' |icense, sonething |ike
bet ween 97 and 98 percent of themwant attribution,
so that norm-- if the Creative Conmons', you know,
popul ation is at all representative of creators as a
whol e, that normof desiring attribution is very
st rong.

So it's going to be, | think if we
define orphan works correctly a conparative rarity
t hat someone cones forward and says, '| want noney
or 'l want this stopped." But | think it'll be even
nore of a rarity if we give themthe respect that
they want and if we build in some kind of mechani sm
for attribution into the law, | think again we nake
t he orphan work system usable and we nmake it nore
respectfully, and that's both good things.

MR, SI GALL: Mark

MR. MEYERSON: To take exception that
peopl e won't want noney --

(Laughter.)

MR. MEYERSON: -- based on the nature of
the industry that I work in, if they snmell a buck to

be made from Titanic, you can bet they're going to
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cone after us.

M5. SILVA: It's an interesting
di scussion. |'m concerned about having a situation
where, you know, the val ue can be whatever the
mar ket bears. And obviously fromthe fil muaker's
poi nt of view, when they're doing a |lot of --
spending a lot of time and work before the
production is actually even done, trying to figure
out how much they're going to have to budget for
everything including rights, they have to -- they
can't always find everything on that first round.

They also find a lot of material and it
gets into that whole area of intend to use. They
may do the research on it. By the tinme is film
actually conpleted and done, that -- that footage or
t hat photo, or whatever, may just drop out of
possibility in the whole editing process or the
story -- you know, there -- it could be artistic.
It could be historical, a presentation of a certain
idea or policy a time in history.

| guess there has to be the assunption
-- and | actually like the assunption about
attribution a lot, there has to be an assunption
that if people go to the trouble of researching for

copyright, of using all due diligence to get at the
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source of a particular thing and they can't find it,
it doesn't exist fromtheir research, then it's in
t he orphan works category, so they use it.

You can't put into -- and then sonething
comes up nonths | ater and sonebody says, 'Wll, |
t hink that belongs to so-and-so.' You can't be in
this position, | think, where people are linmted
fromconpleting the work or distributing a work
because the threat of litigation or, again getting
back to ny idea of whatever the market will bear,
sonmebody can say, 'Ch, |I'mjust happy you use ny
nanme'; sonebody el se can say, 'Well, that's going to
cost you a mllion dollars.' There has to be sone
good faith effort, and I like, by the way, the
figures down here about -- that were quoted about
conmon use.

| just think that if everything s done
in good faith all the search is done, perhaps there
could be sonme sort of a set-aside that -- of nobney
that would, if you will, protect the -- if the owner
popped up or the filnmaker in this case found out
about it nuch later that there wasn't the
possibility of stopping sonmething from bei ng shown.

| understand the industry's -- the

| arger industry, filmindustry's perspective. On
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the other hand, | do think that it limts what the
Aneri can public could see.

MR SIGALL: And we'll tal k about
paynents or escrows, or sonme sort of set-aside in a
nmonment. But | want to press Chris a little bit on
this concept of attribution in the sense of do you
have a sense of what kind of nmechanisns to be used
to do this?

| mean it seens like on the one hand if
you nmake it a requirenent there is always the
guestion of did you get it right, you know, and if
that could trip a lot of users up if they do it
incorrectly, but otherw se short of a requirenent
that you try to attribute to the best you can, is
there -- is there a mechani smyou could do that
could build in?

DR. SPRI GVAN: Yeah. M suggestion
woul d be relatively limted in that if someone cones
forward and says, 'This is my work,' then give them
attribution.

Now, again, there's the possibility
around the edges that someone's going to cone
forward and say, 'This is ny work,' and it's not
their work. You know, but under the systemthat we

propose, what they're going to do is a relatively
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nom nal default |icense fee and sone attribution. |
nmean that's -- if people are willing to potentially

run afoul of the crimnal law in order to nmake fal se
claims and get that, well, you know, sonme crimnals

are stupid. But this is -- that's okay.

MR. SIGALL: | was thinking short of --
| was thinking in advance of the owner show ng up,
shoul d there be an affirmative obligation that --
that you -- in a sense this is one portion of
di scl osi ng what your search was to the worl d.

DR SPRI GVAN: R ght.

MR. SIGALL: You're sort of saying, 'l
found out that it looks like it was witten by this
person, but | can't track themdown. | can't track
their heirs down.' Anything -- and naybe that's we
could talk a little bit about because there was sone
di scussion of this in our Washi ngt on Roundt abl es.

To what extent should a user be obligated to
di sclose the results of their search in availing
t hensel ves of this -- of this system

So Kenny and Maur een.

DR. CREWs: | am-- | amvery reluctant
to support the disclosure of a statenent that said
for sonething like, '"This itemis included in this

proj ect under the O phan Wrks Provision of the
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Copyright Act,' because that would invite, | think,
problenms. It would -- it would invite fal se clains,
the potential for false clains. | think | would
guit what |'m doing and set up a business scouring
for those statenents and findi ng copyright owners
and trying to match them up

So I"mvery reluctant to support that
unl ess, unless it cones with the largest reward. In
other words, if | were to say, '|l have done ny
homewor k. This is included under the O phan Wrks
Provision' and that is nearly conpl ete exoneration
fromany liability. | nean there was one proposal
that I know is probably not very popul ar that says
there woul d be a hundred dol |l ar nmaxi nrum penal ty.
mean sonet hing on that order, where sonebody can
barely afford to pay the 37-cent stanp to contact
me, that ny liability is reduced to al nost zero if
not to zero. Then that would be a good thing.
Oherwise | think it's a bad thing. There is a
serious downside. You were |ooking for downsides to
i deas, and | think that declaration has bigger
downsi des than upsi des, unless.

MR SI GALL: Maureen was next and then
Chri sti ne.

MS. WHALEN: Well, as | said this
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norning, fromthe part of the world that | cone from
and Ken conmes from attribution is essential. It's
part of the mssion. It's part of what you do, is
out put things in context and provide information
about who did it, when they did it, howthey didit,
why they did it. So to the extent -- I'mtrying to
think of different collections.

For exanple, in an archive with letters,
you know, or draw ngs or -- we know certain things
about where these things cane from but we don't
know who t he copyright owner is or we cannot find
them which is, you know, why it's an orphan worKk.

So | do think on a voluntary basis, but
| do think sone |level of attribution is inportant
and indeed it would happen within the nuseum world
regardl ess of what may be | egislated or regul at ed.

| guess | feel that the -- certainly you
know one of the things we try to do here is we're
tal ki ng about one piece of a puzzle, but obviously
there's a | ot of noving pieces here. So attribution
is inmportant, but we would hope that there would be
an incentive built into whatever overall schene
conmes forward that gives credit for good faith
gives credit for the tine and noney and paper and

space that went with the attribution
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| amnot sure it nakes sense to disclose
your search, per se. | think that that just -- that
| ayers on a lot of work, you know, being sure to use
consi stent | anguage, and you get into real issues of
privacy. So | would not -- | think you have to do
your search. | think you have to have it in the
file to be avail able to sonebody who cones | ooki ng
for it wwth a legitimate claim but | don't think
you need to wite it up and post it along with your
attribution.

M5. SUNDT: |'mglad Kenny nentioned the
hundred dollar cap. That's College Art Association.
Thank you for acknowl edging that. [It's a reasonable
cap.

| do want to bring up, follow ng up on
what Maureen is saying, and | agree the disclosure
of a search. |If you think scholarly footnotes are
onerous now t hink of what they m ght look like if
you had to disclose every step of the way that you
got frompoint Ato point B

So, again, | think that we are -- it's
part of the tradition, we do certain things and we
do those things honorably and ethically. And we
will continue to do that with orphan works, but the

di scl osure business, | think again if |I were to comne
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up with a photograph that had a name on it, | would
i nclude that name even though | couldn't get -- |
couldn't contact that person, | couldn't verify it.
But | would include that. W do that with artwork
and artists' work is attributed. And we're not

al ways sure that it belongs to that artist, but we
-- that's our best guess and so we're putting it
down.

So, again, let's look at the traditions
of schol arship and research and build on that
wi t hout adding too nany | ayers.

Now |I'd also |like to bring up the point
and | do understand that, you know, the notion
picture industry is a world apart fromwhat | do in
nmy visual resources collection. And your conmunity
has different financial requirenents and obligations
and expectations. And so this is where communities
around certain areas will define what works best for
t hem and what your -- what you expect from sonebody
who' s using sonething that belongs in your
comunity. Wereas in ny community even the hundred
dol | ar paynent is high because we often get our
stuff for free fromvery good, honorable, generous
museuns.

MR SI GALL: Dwayne.
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DR. BUTTLER. | agree with everybody.

think the issue in ny mnd, you know, | do think
that -- you know I'm an academ c person. And as an
acadeni ¢ person we have a culture of giving context
to things. And | probably woul dn't choose
attribution, because it seens |ike we would have a
name and if it's an orphan we don't have a nane.
But | think we could give context to things. And |
think we can do that useful and I think we already
do that. | don't know whether we need to put that
in the | aw

But | also think that -- I'ma little
concerned and | agree with Kenny that if we're going
to put a statenment that 'I used this under the
O phan Works Provision,' then that needs to be
al nost an absol ute defense in sone context because |
work with the NDF Project. |I'mworking with somne
fol ks preserving Southern culture. And they're
going digital, but they also have |lots of things
that are already existing under -- since 1923, so
there's lots of good copyright questions in it.

And in the context of |ooking at those,
if | say these are used under the O phan Wrks
Provi sion, what are the other ones used under?

Because sonme of themare going to be fair use. And
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| "' massunming this O phan Wrks Provision would work
in parallel with Section 107 and Section 108, and it
woul dn't change the existing framework. But do |
say, 'These are used under the O phan Wrks
Provision but all the other ones you have to guess
at' ?

MR. SIGALL: Jerry and then Joe.

MR. MCBRIDE: |'mKkind of wondering
about since we've thrown out a hundred dollars as
kind of a possible penalty for this, | can think of
certain cases where maybe that m ght basically
elimnate certain projects for consideration. |
think in particular the project that Gary brought up
earlier of the collection they have of recordings,
and that's a fairly large project, | think in the
tens of thousands.

| f that were nmounted and then later on
they were able to discover the owners of various
recordi ng | abels which they had not been able to
di scover, this could easily go into the hundreds of
t housands of dollars, which for certain nonprofits
woul d be quite onerous to take on.

| think what we would like to see is
that -- or hope that we could be able to define what

the process is for the due diligent search or
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regi stry, or whatever you woul d deci de upon, and be
able to trust in that that we have truly identified
orphan works, then if someone were to cone al ong
| ater and we were able to discover who they were, |
think in cases where it could easily be
technol ogically easy to change sonet hing t hat
perhaps a copyright notice would -- the person who
used it could put up the copyright notice for the
real copyright owner. But that the person using it
woul d have in essence sort of a nonexclusive |icense
to continue using that work and perhaps that's a
legal termthat I'"'mnot qualified to use.

But | think that if you've gone to the
i nvestment of, you know, creating a website or going

into a large project that for it to all just go away

and di sappear could be problematic. |'mthinking
here of -- again, |I'mtalking about in nonconmerci al
uses.

MR. SIGALL: Right. Let's turn to the
guestion of -- someone nentioned before -- the
guestion of whether users should be required to make
interimpaynents or escrow -- paynments to an escrow
or escrow funds in advance of an owner com ng back
and trying to reclaimthe orphan work. W had a | ot

of discussion about that in Washington. 1'd like to
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get folks' thoughts on that, whether that should be
a requirement that you are -- you nake some paynents
to somewhere in anticipation.

And one of the -- one of the questions |
rai sed back in Washington which was this: [|f your
or phan wor ks' designation function, your system
you're using to deternm ne whether sonmething' s an
orphan work or not, that filter is good, wouldn't it
be the case that requiring all orphan works' users

to pay into an escrow be wildly inefficient because

only sonme very snall percentage of users -- of
owners will actually show up.
So you'l |l have everyone payi ng and

everyone sort of shoveling noney back and forth, and
it actually only going to a very small handful of
owners who m ght actually show up and have a
legitimate claimand be entitled to those royalties.
So let's tal k about the question of
paynents and whether it's efficient or appropriate
or useful. Let's go with Steve and then Gary and
t hen Brewster.
MR. GOTTLIEB: 1'mgoing to start off
with the reason to discuss the paynment at all is in
anticipation of the owners conmng forward. And in

that case the nost reasonabl e response is to pay a
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reasonable fee for that work, use of that work. The
-- the goal is not to create sonme sort of filings
base or enough di scount copyright works. It's to
approxi mat e a reasonabl e bargai n between the user
and the copyright owner.

| actually want to touch on the second
part which is -- and this has kind of been bubbling
up, the concept that the tine and effort made can be

a substitute for paynment, and that's just not the

case.
Actually let ne cut off there. Pass it
on.
MR. SIGALL: | had -- Gary was next.
MR. STRONG | would be really

unconfortable with some kind of required paynent
gi ven the magni tude of what we're doing in

digitization and particularly for preservation

purposes. W would -- if we can find and pay a
license, we will do so. | think that's -- our
practice is nore -- speaks nore to the context than

a fund into which we would pay from which we woul d
get no particular benefit. |If in fact we had sone
benefit back out of paying into a fund, | could see
t hat perhaps that would be worth discussing.

MR, S| GALL: Br ewst er. Br ewst er was
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next. |'ll put David on the |ist.

MR. KAHLE: To back up Gary's statenent
that it's kind of difficult when you' re dealing with
t hese | arge-scal e archives, you just take a |large
nunber and nultiply even by a couple dollars and you
get a big nunber, but we have sone practica
experience in this. And it just doesn't seemto be
war r ant ed.

W' ve been collecting billions of
webpages for nine years and it just hasn't conme up
as a problem

We al so have a lot of nusic, a lot of
novi es, and these are nade avail able publicly. And
we do as nuch as due diligence as we can, but in
t hese archives case it's hard to come up with what
t hat nunmber would be. And based on our experience,
it's not needed. Maybe because we're noncomrerci al ,
maybe because we do give attribution, |I don't know.
O we take things down. There are things working in
our favor that wouldn't work in everybody's favor,
but there's sonme exanpl e.

MR. SIGALL: Christine is next.

M5. SUNDT: M sense is that noney that
woul d go into an escrow woul d be spent essentially

managi ng t he escrow account.
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(Laughter.)

M5. SUNDT: It would not go to the user.
And if we know from how noney that is put into
escrows now go to needy users, we know that that
doesn't happen.

| also think that when we acquire, when
we are given collections, this is how collections
end up in libraries essentially, they conme to us for
free. And now we're going to be paying into an
escrow account to use thenf? There's sonething wong
with this picture.

MR, S| GALL: Maureen was next.

M5. WHALEN: Well, the nuseuns greatly
oppose an escrow or a conpul sory license or any kind
of paynent upfront.

And on this, you know, one-size-fits-al
solution, | think -- | think when you're | ooking at
schol arly works, when you're using scholarly works
and when you're -- you know, you're naking scholarly
works and they're in and they' re out, you have to
conpare it against existing |aw today when you're
doi ng your risk analysis.

And when you're dealing with works that
potentially are no | onger, you know, works that may

be -- may be under copyright, maybe not, going
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forward. You know, they were never registered.
There's no notice on it. You' ve done your best.

The person conmes forward. | mean nobody -- you nmake
a deal there. And it's usually a very cordi al
nonnonet ary deal

| nmean we even put things in our books
that say, 'We don't know everybody. W want to give
you credit, but we don't know Please tell us.' So
any kind of scenario that deals with attributing
noney and paynent upfront or in there soneplace, you
know, this falls into the category: A bad solution
is better than no sol ution.

To our particular nonprofit,
educational, scholarly works, scholarly -- you know,
if we're publishing a thousand or two thousand that
can be noved over a five-year period, you know,
that's good business. So, so no escrows please. No
noney.

MR. SIGALL: | have David and then
Charlie and then Kenny and Joe.

MR. EBER. | guess I'Ill just add ny
voice to the people who don't |ike paying into an
escrow because | don't either. | nean one question
is of course how much do you pay and how is that

figured out. | mean you | ook at the Canadi an
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system but they had to set up a whole tribunal and
no one uses it. So | think that's difficult. And
if you nake that unilateral decision, well, you have
to sonehow nonitor that and enforce that, so | think
it's very difficult.

What | woul d say about the whol e idea of
escrow and paynent is that if there's going to be an
or phan works systemthat does what it should do in
my mnd, it has to yield only the tiniest percentage
of people who actually cone forward after you' ve
done your search. The search requirenents should be
robust, nmeaningful, and actually done as opposed to
just sort of gone through the notion so you get the
benefit of whatever it is. And for that reason
there shouldn't be a | ot of paynments happeni ng under
the system |If there are a |ot of paynments then it
wasn't a well designed system

MR SI GALL: Charlie is next.

MR PETIT: | want to agree with the
| ast half of what David just nentions there, that
fromthe perspective of authors that is a
particularly inportant issue. But | also want to
poi nt out that we've got the honorabl e people around
the table here today. And I wish | could say that,

for exanple, the publishing industry was entirely
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made up of peopl e as honorable as those at this
table, and | can't.

There is a substantial and difficult-to-
guanti fy- but - nonet hel ess-substanti al proportion of
publ i shers out there who are | ess careful than they
should be with the entire perm ssions process, to
start with. And | think that needs to be taken into
account before we decide blanketly there isn't going
to be an escrow nerely because we've got input that
says we would pay, we want to give attribution
anyway.

Unfortunately | have enough clients who
have gone through problens of that nature to say,
"Well, no. [It's not sonmething that's not going to
happen under an orphan system' So even if we
decide for the purpose of the nuseum use that we
don't want to put an escrow fund in there, nmaybe we
want to consider dividing by the nature of the user,
agai n comrerci al -noncommercial that's for another
time, but I'"'mnot sure that a single blanket rule is
goi ng to cover everything.

MS. PETERS: Could | ask a question?

MR SI GALL: Sure.

M5. PETERS: Can you tell ne, you made

the statenment that sone publishers are not as
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careful as others with regard to pernissions. Wat
exactly does that nean?

MR. PETIT: Wthout going into a great
deal of detail based on a particular --

MS. PETERS: Well, that's fine.

MR. PETIT: -- instance, nost publishers
such as Houghton Mfflin with its extensive
educational division, they have people at that
publ i sher who day in day out they do perm ssions
coordi nati on worKk.

MS. PETERS: Ckay.

MR PETIT: A lot of smaller publishers,
a lot of new publishers don't. These are people who
have no experience with it or who have no intention
of doing anything with it in the worst case. And,
unfortunately, those publishers do exist.

MR SIGALL: Got -- Joe is on the |ist,
then Alex, then Christine.

MR LISUZZG  Just kind of a --

MR. SIGALL: I'msorry. | skipped
Kenny. | think Kenny was on the |ist.

MR, LISUzZzZO  Ch, go ahead, Kenny.

DR CREWS: |'mnot sure what | have to
add to this conversation other than the -- | agree

with the no noney and one reason i s because of sone
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-- a very powerful concept that Bruce here
articulated the best this nmorning. And that is that
-- 1"l put it in nmy words.

Look at all of us spending all this tinme
wor ki ng on this issue to dealing with robust,
honest, aggressive searches and et cetera.
Utinately to deal with a body of works owned by
people that for the vast majority of them the
copyright owner who is out there doesn't care.

And a robust honest search is, for the
nost part, going to underscore that part, that the
owner out there doesn't care. And that -- and
therefore if we're putting noney on it from an
econoni ¢ analysis, what's an arn s-1ength doll ar
Iicensing fee between sonebody who wants to use it
and sonmebody who doesn't care? The dollar amount is
zero. It's zero froman econom c analysis. So stay
away from noney.

MR LISUZZO | definitely agree the
escrow isn't something we would be favorable to,
only because, | guess the way | look at it as an
escrow, it's an insurance policy. | don't know
about you, but over the years with insurance
policies going up, the people that drive properly

and don't have accidents are the ones that get
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screwed out of the noney. And the folks that ignore
it and don't care are the ones that end up
benefitting. So | think fromthere you avoid that.

But | got to sonething else, too. And
this comes froma representative of a conpany who
| oves taking in noney from people, not paying out
nmoney -- |'Il precurse with that -- is that | guess
| look at it fromthis sense on a nonetary
standpoint. |If you enter into a project, whether
it's nusical, archives, a book program if you have
ten images that you plan on using and you' ve nade up
your mind to use those ten inages, and you go
through all of the due diligence to find the
copyright owner and you only find five of them ny
point is -- again, I'll go back to it before -- when
you entered into using those ten inages and maki ng
t hat decision, you had sonme kind of budget or nunber
in mnd that you were willing to pay out for those
i mges.

So whether or not you find the person
upfront or they step up later on, you should just
understand you were going to use those inages. They
still own the copyright. You were going to spend
noney, in the first place, on using them \Wat's

the difference if you do your due diligence and
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don't find the person and then they step forward
|ater, to pay them before or pay them after.

| guess ny point is it's an ownership

piece and | look at it as the person owns it,
period. | nean what if, what if -- and |'mjust
stating -- what if the person was on a vacation for

si x nmonths, you know, in the Arctic doing sonme kind
of expedition and you did try to get ahold of them
and you did not yield any kind of verification of
it.

| nmean |'mjust using a farfetched idea,
but that's something that could be possible. Wat
i f that happened. And they conme back and your
book's being run through the publishing and they
find messages stating that you were trying to get
ahold. And they cone to you and say, 'Hey, you
know, what can we do to work this out.'

You had a nunber upfront you were going
to use, in the first place, if you did find them
guess what I'msaying is that it seens |like we're
trying to skate payi ng sonebody their due noney just
because we have this thing called the O phan Wrks
going into effect, and I don't knowif | agree with
t hat .

MR. SI GALL: Yeah. Let me -- that's --
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| have two on ny list. | have Al ex and then
Christine. Let's take their coments, then we'l]l
take a break. And we'll cone back and round this
of f by tal king nore about -- tal k about two things:
Pi ggybacking or relying on a prior search, and then
talk about the limtations-on-renedi es approach that
garnered a | ot of support in the witten coments.

And we'll get into questions of exactly
what that nmeans, which will take us into our topic,
our third topic on what happens when the owner
resurfaces and how you resol ve the di sputes. But
we'll get into questions of exactly what we nean by
limtations and renmedi es and where there are
obl i gations you m ght have to incur when the owner
resurfaces.

But let's go to Alex and Christine.

MR. MACA LLVRAY: Ckay. First of all,
I"mall for contracting with people who conme back
fromthe Arctic. Hell, if it's Hawaii |I'll go
t here.

(Laughter.)

MR. MACA LLVRAY: But the point that |
wanted to raise was just to nake sonething nore
explicit that Maureen brought up and | think

expl ained quite well, which is that there are a
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bunch of these orphan works that will be
i ndi stinguishable from public domain works.

And if what you're tal king about is us
payi ng escrow to some sort of escrow agency with the
noney never going to the authors, to be able to use
public domain works, | just don't know how that's a
starter.

M5. SUNDT: Ckay. | want to find out
how it is that the publishers | work with require ne
to do all the clearances and --

(Laughter.)

M5. SUNDT: -- as an author..

MR EBER | don't know whether this is
t hrough the industry, but in educational publishing
frequently the publisher itself will have its staff
do it. In trade publishing and other types of
publ i shing, the authors are the responsibility. So
it depends on the -- depends presumably on the
publ i sher and on the particular industry.

M5. SUNDT: Cbviously |I haven't been
publishing with the right publisher, but the other
i ssue is taking exception on the insurance anal ogy
here. Have you | ooked at your insurance policies
| ately? They change. And, for exanple, nold is no

| onger covered in Oregon because there have been too
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many cases of nold in Oregon

So I"'mnot going to use that as a safe
harbor. |'m paying into sonething that -- where
t hey can change the rules on ne.

The third point is having a dollar
anount in mnd, when |'mlooking to clear rights I'm
| ooking for what | can afford. And it m ght be that
| had in mind to use an Andy Warhol in ny work, but
t he Warhol Foundation is asking ne for $5,000. And
|"msaying, '"Oops, | think I'lIl change that chapter
and |"'mgoing to do sonmething else with an arti st
whose work | can afford."’

So, no, we really don't have a dollar
anount in mnd because it can vary fromfree to
exorbitant. And we don't have the budgets to all ow
us to put that kind of nobney into escrow.

MR, SIGALL: Okay. Al right. 1'Il let
one comment, then we'll take a break.

MR. SCHOTTLAENDER: Nobody's brought
this up yet, so just for the matter of the record, |
want to suggest and | notice that you didn't pose
your questions this afternoon the way you did this
nor ni ng, which is those of you who think x is a good
idea, tell nme what the downsides are. So if there

were any of us, and obviously there aren't, who
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t hi nk escrow accounts are a good idea, what mght we
t hi nk t he downsi des coul d be.

Nobody thus far has suggested the
possibility that paynents into an escrow account
could either advertently or inadvertently actually
be used to skirt the research obligation, because

they could be construed to serve as a safety net.

And so one mght in fact very easily say, 'Wll, all
right, I've taken it about as far as | care to take
it. I'"ll put sonething into the escrow account. |f

t he chi ckens cone honme to roost, yes, it's cheaper
t han the research.'

MR. SIGALL: GCkay. That's a good thing
to think about over the break. Let's take a ten-
m nute break, conme back at 20 to 3:00, and then
finish off this discussion and then nove into topic
3 at the tinme of the hour.

(Recess taken from2:31 p.m to 2:48
p.m)

MR. SIGALL: Ckay. Let's finish off the
di scussi on of what happens before the tinme the
copyright owner might resurface with the discussion,
as the provisional agenda in the notice pointed out,
what we call piggybacking: The ability to rely on

anot her prior user's -- a prior search of a user and
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if you want to nmake use of the sanme work that they

have nade use of.

And I'lIl do it this way in the sense of
just -- the discussion in Washi ngton seened to go on
for a bit but then come down to not -- | can't -- |
don't know if | can call it a consensus, but a

general feeling that nost people agree that you
could rely on a prior search, but it would just be
part of a reasonable -- whether it was reasonable to
do so would just be part of the cal culus for
reasonabl eness. That if the search was good and you
doubl e checked it and it |ooked fine and it was
relatively recent, if that was reasonable to do that
under the circunstances to rely on, then you would
be okay on your reasonabl e search

There did not seemto be a strong
feeling in the roomin Washington that there should
be sone sort of per se rule that you can
automatically or otherwise rely on a search w thout
consi dering whether it was reasonable to do so under
t he circunst ances.

And | just put out the question: Does
-- do the folks here think that that's probably the
right way to go, that -- just it beconmes part of the

reasonabl eness calculation or is there a different
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rule or a different approach that should be taken
for considering how subsequent users can rely on
searches conducted by -- for the same work by ot her
users?

Charlie and Chri sti ne.

MR PETIT: First of all, yes, to answer
t he question the short way. | believe that should
be part of the reasonabl eness cal cul ation. But |
think what that really goes back to is that whole
actual know edge question cones into it.

When you pi ggyback on sonebody el se's
search result, the probability is, at least in ny
experience, that the piggybacking is going to be
find the owner when it's not an orphan. To find the
contact information for that owner when the work
wasn't an orphan, that's the kind of piggybacking
that in ny experience |I've seen a | ot of.

| think what you were aski ng about was
can | piggyback on sonebody el se's negative-results
search. And that, you know, again, cones right back
into the actual know edge issue, because | ooking at
a search that was done six nonths ago by Houghton
Mfflin is going to be different than a search that
was done three and a half years ago by a publisher

that is bankrupt and | have no idea who any of the
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peopl e who did the search were.

So, yes.

MR. SIGALL: Chri stine.

M5. SUNDT: Yes, as well. And also
remenber that there's a strong tradition in finding
aids as well as indexes, picture researchers’
gui des, et cetera, et cetera. So those are in and
of themsel ves exanpl es of piggyback nechanism so
t hat sonmebody has done sone work up to a point. And
then the next point is to take it beyond that.

And it's al so, you know, how who's who
are done. So who's who, you mmy appear one year and
not anot her, and then come back the other. | nean
we never have all the information in one place, but
we take it for granted that we're going to use sone

of what sonebody has done and then carry on beyond

t hat .

MR SI GALL: Al ex and Bruce.

MR. MACG LLVRAY: So one of the nost
useful searches -- and | agree with Charl es that
often it will be a search that returns a positive

result, so a nonorphan. But one of the nobst useful
searches that could be contained in sonme sort of
registry or notice base like that would be the

search by the potential copyrightholder.
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So a book that, let's say, was published
by Houghton Mfflin or sonebody el se, and then they
were asked, 'Are you the copyrighthol der' as part of
an orphan work search. And they | ooked through
their records and couldn't find any of the copyright
regi stration or ownership records, and so we're able
to say to you, 'You know, no, we don't know if we're
the owner' or "W think it mght also be orphaned,’
that woul d be extrenely useful so that the person
that then, you know, sees on the face of the book
that it's a particular copyrightholder will know
that it's -- that at |east the last tinme they
checked it wasn't.

MR STRONG | come back to the frontier
archive again where we've been try to search down
some of these rights owners in terns of mnusic
publ i shers, very small ones, and we often will work
on sonebody el se's search that they had started and
have been able to turn over records to us and either
find people or not, as we did. So it's an additive
sort of thing. And it would be extrenely costly for
us to have gone through and replicated all of that.

MR. S| GALL: Bruce, did you have your
hand up? Ckay.

Vell, now !l think we're going to
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transition into the third topic here, in part
because the last -- one of the things in the
provi si onal agenda of topic 2 was a discussion of
the limtations-on-renedi es approach. And | think
Matt will introduce the topic to us and ask the
first question about: Dealing with the situation
when the copyright owner has resurfaced and how do
you apportion the rights and apportion the -- what
you do in that situation to resolve a potentia

di sput e between that owner and the user who's relied
on the orphan works system

MR. SKELTON. Right. W did identify
topic 3 in the provisional agenda as "Recl ai m ng
O phan Works." And 1'Il just touch on sone of the
subt opi cs that we kind of grouped underneath this
general topic:

What happens if the owner resurfaces
during an ongoi ng exploitation? That's an
exploitation that has been conpl eted and comrenced
prior to the resurfacing of the copyright owner.

Who shoul d bear the burden of proof in
litigation? There seens to be sone dispute in the
witten comments about whether the owner -- or
whet her there would be a presunption of

r easonabl eness that the owner would have to rebut in
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litigation while there was -- there was sone
argunment that naybe the user should bear that burden
gi ven that they have access to the search that
actual ly was conduct ed.

Anot her subtopic was: The availability
of statutory damages and attorney's fees.

And, finally: The status of copyright
and derivative or transformative uses of orphan
wor ks.

W didinitially list the question of
"What type of limtation on renedies should be
avai | abl e" under "Consequences of an O phan Wrks

Designation,” which was topic 2, but it is kind of
very much related to topic 3 of "What Happens When
the Omer Resurfaces.” So | think it is fitting
that we take it up now.

And ny first question is along the |ines
of how we characterized our questions earlier this
nor ni ng about the downsides. Sone peopl e advocat ed
a cap on actual damages, either $100 or $500. O her
peopl e suggested that an appropriate limtation on
remedi es woul d be the paynent of a reasonable
royalty for ongoing uses determ ned by reference to

conpar abl es, what simlar works are trading for in

t he mar ket .
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For those of you who advocated the
actual cap on danmges tal ked about the downsi des.
Some peopl e suggest that in such a situation the cap
woul d act as a de facto |icense, when in fact the
val ue of an ongoi ng use woul d be maybe worth nore
than a hundred dollars or $500.

For those of you that tal ked about a
reasonabl e royalty, naybe there's a situation where
you couldn't really determ ne what was reasonabl e.
O keep in mnd that reasonabl e under the
ci rcunst ances nmi ght be zero.

So if anybody wants to take that, feel
free.

MR. SIGALL: Chris.

DR. SPRIGVWAN:. There's a lot there to
grapple with, so let ne try to break some of the big
rocks into little rocks.

So our proposal was that we not really
rely on courts at all. Rely on themonly in
extrem s. So one of the downsides of a limtation-
on-liability nodel, at |east the nodel that relies
on a court as the forumfor an owner who shows up
getting whatever cap liability he or she can get, is
that the cost of going to court is ordinarily going

to overwhel mwhat they mght get. And so, you know,
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froman econom st's point of view, that work is
effectively, the rights in that work are effectively
unenforceably, practically unenforceably. Ckay.

So one possibility, then you could say,
"Well, we're going to nmaintain attorney's fees and
statutory danages,' well, if you do that then we
haven't really noved the ball past what we have now,
which is, you know, you can do a diligent search now
and you can -- you can get some clue that this
property, this asset, this work is not actively
managed and that suggests that this is a person who
doesn't really care much. You can't be sure, but it
suggests that. And in sone fraction of the cases
sonmeone's going to cone forward and with attorney's
fees and statutory danages avail able, they can tag
you and the tag can be quite painful.

So either you limt damages, but that's
only kind of a notional enforcenment nechani smor you
mai nt ai n danmages, and then we haven't noved the
ball. So the idea is, well, how do you get around
that. One way you get around that is you don't use
the courts as the forum You basically give people
the right to cone forward and claimsonme kind of fee
due under a default license, a kind of liability

rule. And you let them nmake a collection action if
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t he person doesn't pay, okay.

One thing about nmarket -- market
damages? GCkay. So we're back in court now, because
in alot of cases the person who uses is going to
have sone val ue that that person puts on, if the
person who has conme forward has cone forward because
t hey have a different value, a nmuch-greater-than-
zero value that they put on the use of the work and,
you know, we're going to have to fight out where the
ball is going to land in between those two val ues.

And, you know, for the works that a | ot
of users m ght care about, okay, in D. C. you know
Jeffrey Cunard from CAA went through a whole |ist of
wor ks that users might care a | ot about, academ c
users, historians, archives, that don't have a
mar ket from whi ch you can draw readily conparabl es.

Now setting a market price for this in
court is just going to be -- it's going to be a kind
of abstraction. So -- and it's going to be an
expensi ve abstracti on.

So, again, | mean the downsi de of using
courts is large. And, you know, | advise -- |I'd
hope that people woul d think about another way.

MR, SIGALL: Charlie.

MR PETIT: | just want to rmake one
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comment on the attorney' s-fees issue. Attorney's
fees are avail abl e under the Copyright Statute.
They are increasingly | ess awarded to w nni ng
parties, so I'"'mnot entirely sure that those
attorney's fees are going to be a significant
deterrent to litigation, particularly since the
value of -- I'msorry, not value of -- but the
gquality of the search that went in to determ ning
somet hi ng was an orphan would certainly fall within
one of the four factors that are used for

determ ning an award of attorney's fees. That is,
whet her the party's position was substantially
justified.

So I'"'mnot seeing a need for a change
t here because the fact of having done the search is
going to go into that cal cul us of whether attorney's
fees are at issue in the first place.

MR SIGALL: | think that the consensus
or the strong support fromthe witten coments and
fromthe discussion |ast week was that nonetary
liability in the case where you' ve done a reasonabl e
search and it was reasonabl e and you' ve identified
t he orphan work properly, nonetary liability should
only be limted to sonething |ike reasonabl e

royal ty, damamges capped at a certain anount, that
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the statutory damages renmedy and the attorney's fees
and costs renedy made available in the Copyright Act
woul dn't be available in those circunstances. That
woul d -- that seened to be where a | ot of people
were -- a lot of folks were proposing.

| guess the question here that we're
trying to focus on is really, and the debate in
Washi ngt on centered around, you know, the dispute
bet ween going with a reasonabl e-royal ty approach,
that you would incur an obligation to pay a
reasonabl e royalty, versus incurring an obligation
to pay damages up to a very small naxi mum anount,
whi ch was $100 in sone cases, $500 in sone cases.

The question is: |Is there -- what are
the downsides -- | think Chris articul ated the
downsi des to the reasonabl e-royalty approach in
ternms of its adjudication and circunmstances where
di vining a reasonabl e royalty based on market pl ace
conparables is difficult.

What are the downsides to the cap
approach in fol ks' perspective? Wat happens -- |
nmean what will happen that shouldn't -- we shoul dn't
want to pronote happening if we had taken an
approach that says it's only $500 for a use or a

hundred dollars for a use?
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Christine and then Davi d.

MS. SUNDT: The downside is that a
hundred dollars for a use that would have cone to
you for free is a |lot of nobney, again in sone
comunities. So having a set dollar anmount is
difficult even though I'm here representing Coll ege
Art and we were the ones who said a hundred dollars
woul d be reasonabl e and $500 woul d be for a group of
works, which I think is also -- and we can afford
that. But the nore that we make it too hard and
solid, the nore | think we alienate people who have
an opportunity to nake nore than a hundred doll ars
or $500.

And so, again, |I'mlooking at what
creators in other canps mght want this to | ook at.
And |'m saying that the downside is a fixed dollar
anount. It's problematic.

MR. SIGALL: David was next. Kenny and
Joe.

MR. EBER. Yeah. | think that having a
cap, particularly if it's set too low, | suppose if
a cap is high enough maybe sone of these issues go
away, but having a cap that low, | nmean it's just
the flipside of the other issue, which is it

basically means -- it | ooks like you' re getting
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somet hi ng, but you're getting nothing.

At some point -- | nean presumably there
will be very few of these cases, to begin wth,
because a reasonabl e search nmeans that you actually
| ooked and you didn't find anybody, and there's no
one in there. But then in those other cases, you
know there's presunptively you -- if someone does
show up, you can be negotiated. You handle it in
the way that nost things that begin as disputes end,
wi t hout having to go to court.

At the end | suppose you actually have
to have judicial enforcenment at sone point, or else
| don't really know how el se you get your noney. So
| just can't see a way to get around that. But the
fact is there are going to be a huge nunber of
different potential uses that | would hope woul d be
covered by a provision like this, sone of which wll
-- really should entitle an owner to a |lot nore than
a hundred dol | ars.

Yes, if it gets very expensive, then you
build inalittle nore of the uncertainty, which was
the problemwe were trying to address when we were
dealing with this thing, but to ne that strikes a
good bal ance.

If things are incredibly valued, if
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you're actually only going to nake, you know, a
maj or notion picture out of an orphan novel then,
you know, there are risks in life even after this
provision that will go into effect, | would inmagine.
And that's just one of those cases | think will have
to remain, but | see a lowcap as really essentially
nmeaning full immnity. And | don't think that
that's actually the right approach

MR. SI GALL: Kenny and then Joe.

DR. CREW5: Ironically a |l ow cap m ght
still be too much noney. Because if we're talking
about -- if we're talking about a fewitens, a
hundred bucks here, a hundred bucks there, we're not
tal king a whole | ot of noney in the grand schene of
t hi ngs.

But if we're tal king about a dat abase
wi th thousands of itenms in it, then we're starting
to -- especially if you' re tal king about a nonprofit
organi zation, your local public library, whoever the
innovator is of this -- this database, it starts to
multiply out to be a lot of noney and probably at
t hat point enough to over -- to test the -- to break
t he budget and shut down the project. So even a |ow
cap can possibly be too mnuch.

That said, the bright side of a | ow cap,
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of course for the incidental uses, can work out very
nicely for the user and actually can work out nicely
for -- for the owner.

| f a hundred or five hundred dollars is
enough to nmake you squirmas an owner and you're
worried that that mght be all you get, well, nowis
your chance to show up, register your work, make it
avai |l abl e, and bypass this whol e system and col | ect
your noney.

MR. CARSON: In the situation you just
nmenti oned, where even that |ow cap mght turn out to
be that very expensive, they're using a | ot of
works, mght it be that in that kind of circunstance
you're better off with a reasonabl e-conpetition
standard because the nature of your use m ght well
be that the reasonabl e conpensation is much | ess
than the cap ot herwi se woul d have been?

DR. CREWS: It could very well be. You
know even if you have the owner who cares, we talked
about the owner who didn't care, even the owner who
cares, the conpensation -- it may be that this is a
fifty-dollar item and a hundred or five hundred
dollars is nore than a typical marketplace fee for
that kind of use. W may find that situation in

many i nstances as wel | .
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But one thing just as an aside to make
sure we've clarified sonething, renenber as we have
al luded to, the current Copyright Act has two ot her
big right-left punches: Statutory damages and
attorney's fees. But of course in npbst instances
you can't get those unless you' ve registered that
work on a tinmely basis, so we're back to that again:
Regi ster your darn works, bypass the system coll ect
your full fee, and isn't that a good result for al
of us owners and users alike.

MR. SIGALL: Joe and then Charli e,
Brewster.

MR. LISUZZO Interesting conversation.
| guess |I'mkind of seeing, Gary, what you were
tal ki ng about before, and Maureen and Chri sti ne,
about the costs. It alnpst seens like this is a
time where you get nore into the uses discussion
t han anyt hi ng el se.

And it seens |ike, you know, people
create photographs, stories, songs for posterity of
our culture. And I think if you got folks that are
archiving them nmay it be libraries or websites or
dat abases, or whatever. |If it's for a cultural -- |
guess a cul tural savings or sone kind of archiving,

it alnost seens like this is one of those uses
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pi eces where we decide that it's not a nonetary
value to it, that it's an acknow edgenent piece,

i ke you were tal king about earlier because of the
not having it.

If it's a nonprofit organization, |
guess |'msaying go that way. |If it's sonething for
a for-profit organization, you know, where you're
doing it for selling a book or a novie, or sonething
like that, then I think you go back to becone what |
said earlier, | nean what woul d you have negoti at ed
upfront for that anount or for that itemto be used.
And | think maybe this is where it starts to get
into the uses thing a little bit deeper on it.

| also think, just to add on that, |
also think that if we're enacting sonething that nmay
beconme a rule or guideline or a |l aw of bei ng orphan
wor ks, we shoul d have enough confidence in it if
it's enacted that if it fails, if it hits the
failure nechanismthat we're saying that it's the
very small exception. So |I think going back to the
statutory piece, it alnost seens |like statutory
needs to cone out of it.

And goi ng back to what, you know, | keep
harping on, and that is what would | have paid in

the first place, | didn't -- | didn't use this or do
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it purposefully. And | didn't do it inadvertently.
| didit -- you know, | went through all the steps.
| went through the law that said if | find it to be
checklist one, two, and three, and it's orphan
works, then | used it. |If it comes up later, well,
then I guess | got to step forward and pay on it.

So | think the statutory piece is al nost
one of those things where, you know, | didn't --
didn't mean to do it. | didn't purposefully do it.
So how can you enter statutorily because it's
something | didn't act with mali ce.

MR PETIT: Well, sonething that | think
goes along with the 'I didn't act with malice' and
also with the | arge database i ssues woul d be perhaps
just for this limted purpose only, to adopt a
structure sonething like the Truth in Lendi ng Act
uses on class actions where there's a cap on the cap
based on the size of the organization. That m ght
be a conprom se position that can allow caps to be
in the systemfor small, |low | evel uses, but when
the uses get truly extensive, that there's
nonet hel ess sone insulation for a nonprofit
organi zation that despite its best efforts did not
di scover this one particular, truly extensive

i nstance where it should not have been treated as an
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or phan.

Under the Truth in Lending Act there is
t he equi val ent of statutory danmages, but in a class
action you're limted to a percentage of the assets
as the cap on the total anobunt of statutory damages.

Now t hat's probably the way we woul d
want to neasure it in this kind of a situation, but
| think that concept can be useful in trying to
create a just and appropriate and bal anced systemif
we are going to adopt caps.

MR SI GALL: Brewster.

MR. KAHLE: It seens that you're coni ng
around aspects that could give sonme | evel of confort
to the organi zations | deal with, which are
ourselves, libraries, and al so others, where usually
you get this question of sort of, 'WlIl, how bad
could it be.' Right, if we screw up, what happens.

And when the answer cones back even
t heoretically conparable to the endowrent of nmjor
universities, it really makes your case nuch harder
on proposing the project.

And we have this case happening all the
time, 15-year-old kids getting sued by trade
associations for mllions of dollars. And so these

nunbers are kind of scorchers to anybody even
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probably other than than 15-year-old kids.

So the cases that you can get |arge
ratcheting up of these nunbers are two, and naybe
there are nechani sm naybe these cap to caps or
something. The two is when you have a | arge nunber
of items fromone owner. So say every webpage from
a website would be an infringenent in our particular
case. That can be frightening in nunbers, you know,
of tens of thousands of things come from one place.

Anot her are class actions, whichis a
really interesting part of law, but they're
potentially quite onerous in terms of ratcheting up
t he nunber of itens.

So | think having sone form of cap of
caps or sone way of meking it so that organi zations
can make the decision to go ahead wi t hout
t hreatening their whol e organi zation wi th hundreds-
of -years history.

MR. SIGALL: Can | ask you a question
Brewster, because earlier -- | don't remenber if it
was this nmorning or this afternoon. You described a
situation where in your experience of collecting
websites for the decade or so that you' ve been doi ng
it, nost -- nmobst owners -- nost owners of the

information that you've collected haven't cone to
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you for noney and haven't asked for noney and --

MR. KAHLE: Correct.

MR. SIGALL: -- are happy with it. It
seens -- that seens to be a pretty good record that
you're building on your own of the reasonable
royalty that people would pay for the -- that you
woul d pay for the activity that you undertake, in
the sense that if someone did cone al ong and sai d,
"1 want $5,000 to be included in the Internet
Archive,' you have a relatively good record to show
a court or a copyright royalty judge, or whoever is
determning this, and saying, 'That is way out of
line with what 99 percent' --

MR KAHLE: | better wite this down.

(Laughter.)

MR. KAHLE: Jule Sigall said... |I'm
not .

MR. SIGALL: It's being transcribed, so
you don't have to do that.

That seens to be -- and ny question is:
Does that -- if that's true and if that's the case,
is that kind of experience sonething that can be
applied to other folks around the table?

Can you -- at the tinme -- and | asked

this question in Washington. At the tine you were

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

doi ng your reasonable search for -- and clearing
rights generally to the works you'd |ike to use for
-- even for owners that you know, can you al so at
that time build up a record of what the reasonabl e
paynents or royalty would be for conparabl e works or
uses that you'd |like to make such that it seens |ike
in your case you may be building a record that nost
peopl e woul d not seek paynent so a reasonable
royalty in nost cases is very close to zero. |Is
that something that others in the nmuseum context or
ot her educational contexts could do to help -- to
hel p reduce the uncertainty about a rate that's
reasonable royalty that's intended to capture the
situation where a commercial entity really makes a
very exploitative use of the work and really is
earning a lot of royalties of noney on their own off
it, that's why it seenms |ike you have a reasonabl e-
royal ty approach.

MR. KAHLE: W hope so. W see one of
our roles in life by being not affiliated with a
| arge endownent, is to try things. And we're not
going off into areas that are illegal when people
say, you know, 'That would be really risky,
Brewster.' W don't do that, but if it's gray we'll

sonmetimes go and put up a little flag and see sort
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of how, you know, does it work.

And one of the things we hope out of
t hese proceedings is either by common practice, sort
of informally, or nore formally through the sorts of
things that you're pulling together, the practices
t hat have been working in the digital world can get
nore solidified so that the common practices that,
for instance, in the web field started with Alta
Vista, which was the robot exclusion principle which
is sort of obscure, but it was -- it's in there, and
it's how our field works. |If we can get that kind
of thing codified enough such that Stanford, the
Li brary of Congress, other organizations would feel
confortabl e basically starting to take their
cultural heritage role seriously in the digital
world and start to do these things a little nore
bol dl y.

W just find the library world extrenely
conservative. And unless it's really spelled out by
you guys, often they'll just say, 'Uh, | can't do
it." So | guess | hope so.

And if there are any exanples that we
can be in this area, we'd be happy to docunent it.

MR SIGALL: Christine and then Carl .

M5. SUNDT: | n our experience working
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with nmuseuns there is nothing that is reasonabl e.

And -- sorry, Maureen. No, the -- it's unreasonable

M5. WHALEN: |I'msure we don't deal with
t hat .

(Laughter.)

M5. SUNDT: No. The Getty is the nodel

But the problemis that there is a w de
range, the range is too wide. All the studies that
|"ve ever seen done on what are rights and
reproductions fees showit to be the full gamut. So
if it could be done in such a way that reasonable is
the low end, not the high end, then | think that we
-- we mght be able to agree on that.

But it's -- and also what's going on in
the world of nuseuns these days is this notion that
anything that's done on the web has to be cl eared
for international rights and have nany other | ayers
of stuff added. And so | don't know what's
reasonabl e anynore.

| know ny experience in clearing rights
is that it's a total nightmare and there is no
standard out there.

MR SIGALL: | think it was Carl and

t hen Ken.
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MR. JOHNSON: To the question of do

others of us in the industry have a range and have
some benchmarks, and those kinds of things, while it
is a noving target and, as Christine explains, it's
kind of all over the place, there's not a day that
goes by or at |east a week that goes by that we will
have a copyright owner that will pose the question
to us, 'Wat are others paying for this kind of
work.' That's a very dicey, very tricky question to
answer strai ghtforward.

And so if | answer the question or
instruct ny staff on how to answer that question,
take the zero and multiply it by sonme factor and
you'll still get -- no.

(Laughter.)

MR. JOHNSON: Take the high and throw it
out because it's probably way out. Don't use the
$5,000 figure. But take the cluster and give that
and give that range and say now in giving that to
you it's really up to you, because it's really a
difficult position to be asking for sonething and
telling themwhat to charge for it at the sanme --
but, as a practical natter, the question conmes al
the time. And |'ve determned that it's better --

ultimately in the spirit of service, it's better to
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give them sone kind of information to base their
j udgnment on without nmaking the decision yourself,
because that's kind of conflict of interest, that
kind of thing. And you don't want to get into it.

So, anyway, the short answer: Yes,
think there are sone reasonabl e standards that exi st
in each of our culture of work that we can help
gui de the copyright owner with.

MR SI GALL: Kennet h.

MR HAMVA: | think for -- when you --
Christine was tal ki ng about nmuseuns and you're
tal king about -- | think the nodel you're talking
about is print publication. W're limted to print
publ i cation here because that's the nodel that
results in a product that is then sold and
distributed and so it's conparable to other
busi nesses. And in that Christine's right, it's al
over the map, fromfree to 500 pounds a pop -- the
Queen's collection in London has the highest
reproduction fees of any art collection in the world
as far as | know

But the -- it's a noving target here.
And if you | ook at what nuseuns and archi ves and
libraries are doing, one of the -- | don't think any

of them woul d descri be naking a publication and
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selling it as being their business. Their business
is stewardship of collections and that stewardship
of collections is resulting in the kinds of things
that Gary has tal ked about, where there may not be a
print publication of the paintings collection at the
CGetty. There nay never be another one. It's al
onl i ne access.

And there we're tal king about
potentially very large collections and the product-
for-sale nodel doesn't exist at all. There's no
product. There's no sale. There's conmmerci al
value. It is the responsibility of a public
nonprofit to pay attention to collection
st ewar dshi p.

If that's going to cost us even fifty
dollars, a hundred dollars a pop, if there's sone
cap like that, that's going to eat into that
busi ness of collection stewardship that has not hing
to do with publication, creating a product, and

having a conmerci al revenue stream It doesn't even

exi st.

MR. SI GALL: Jerry, then Bruce.

MR. MCBRIDE: | go back to sonething
Brewster said. | think there is this sort of

chilling effect that happens particularly with
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regard to litigation on what certain nonprofits can
and cannot do. The fact that there could be
penalties and substantially large penalties is a
serious problem

And what we're | ooking at here in
| ooki ng at orphan works is that -- | can't renenber
t he exact percentages and maybe sonebody el se does
-- we're talking about a ot of works that -- a high
per cent age of works that basically have been
abandoned and they' ve been abandoned because
presunmably there's no commercial interest in them
And the only possible financial interest mght be
that you could litigate themrather than try and
sell them

(Laughter.)

MR. MCBRIDE: And these are not -- we're
not | ooking at, you know, trying to deal with things
of obvious comrercial value here. And there are
many sort of operational decisions that you nake in
a day-to-day in terns of library work, and copyright
is just one tiny portion of it. | mean we don't do
that. That's not our expertise. So we need
something sinple that will, you know, allow us to
make t hose deci sions on a day-to-day basis and not

have to deal with the, you know, the fear that we're
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going to have our entire endowrent soaked up or if
the cost of projects will escal ate beyond what we
could afford for works that basically the vast
majority of those works have no comrercial val ue and
people aren't interested in.

Sonme of these works have been out of
print for decades and decades. And even if we do
know t he copyright owners, they're not interested in
maki ng t hem avai | abl e agai n.

MR. S| GALL: Bruce.

MR FUNKHOUSER: Yeah. This is to the
point of trying to set sone kind of common fee. As
an organi zation that both licenses not-for-profit
educational institutions as well as for-profit
comercial institutions, we get approached by that
same question, which is by the rightshol ders, the
actual rightsholders out there, 'How rmuch is this
worth? Wat should | charge?” And we are enjoi ned
by law from even answering that question. W can't
even cone close to that question.

The challenge | think is going to be in
trying to hit upon an appropriate fee is who is
going to set that fee. |If it's being set by all the
peopl e who are saying, 'Wll, |'ve been getting al

this stuff for free for years and years and years,
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and the price should keep going down to zero and
zero and zero,' that's not really going to satisfy
t he actual rightsholders for that.

If you try and force that on the
Copyright Ofice, I"'msure they'd be delighted to
have 6,000 tribunals a week to try and figure out
all the different uses and all the different users
and all the different fees that are going to cone
up. And if you don't have either of those two
options, then | don't know who ends up setting that
particular price. | don't know how you can get
there from here.

MR. CARSON. There is perhaps, there is
per haps some nmechani sm adm nistrative mechani sm
W have a new entity called the Copyright Royalty
Board: Three copyright royalty judges in the
Li brary of Congress whose job is to set the rates
and terns for the statutory licenses. Sone of us
think they're going to be very under utilized.

We've heard a | ot of talk about how
expensive it is to litigate in federal court, and it
certainly is. And | suspect that for the vast
majority of cases we're tal king about here, where
t he copyright owner does turn up, it would nake

sense for either party to go to federal court.
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What if you had an administrative
nmechani sm where you have these three Copyri ght
Royal ti es Judges whose job it already is to nake
simlar kinds of evaluations, not the sane but
simlar, who will rule in a fairly quick, fairly
i nformal proceeding as to what the value is?

MR. FUNKHOUSER: From ny previ ous
experience in a previous lifetime, which is when
wor ked on the mnusic side of this equation and we
were trying to figure out with the Copyright Ofice
what the fees for satellite radio should be --

(Laughter.)

MR. FUNKHOUSER: 1'Il let the |aughs
speak for thenmselves. |'mnot sure that was ever
resolved. | left the nusic business in 1998, and
they hadn't resolved it then. |'mnot sure whether

it's resolved yet.

Letting three -- giving three
adm ni strative judges the authority to make these
kind of decisions | think will end up with a parade
of rightshol der groups coning down to the Copyright
O fice and taking you out with tar and feathers.

MR. SIGALL: Chris had his hand up and
t hen Kenny. Ckay.

DR. CREWS: Yeah, tar and feathers. I
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agree. | think the only party that can nmake this
decision is in any kind of neaningful and efficient
and enforceabl e manner is Congress. And Congress
just would have to pick a nunber, and that's it.
And that's where we're tal king about a hundred

dol lars, five hundred dollars, whatever.

And you know the nore | think about,
David, the point you were alluding to earlier in the
conversation, that renenber we're tal king about a
system where if you're an owner and you don't I|ike
it, you can get out of this systementirely.

So it al nost doesn't matter what the
rules are: |If you don't like it, register your
wor k. Your work is now clained and expl oited and
regi stered by you. It's not an orphan work probably
by any definition we're really going to end up with
under those circunstances, and you' re out of the
system And if the systemsays it's 39.95 as your
fixed price, you don't like it, you ve avoided it.
Congratul ations. So pick a nunber.

MR. SI GALL: Dwayne and then Maureen.

DR, BUTTLER. And | also think just to
go back to preservation and archiving, | think it
has to be a neaningful, sort of predictable kind of

scenario to facilitate that activity. And | think
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there's an inportant social purpose in preserving
and archiving things. And we're trying to at sone
poi nt put this nunber on people that have not been
born yet. Wat is it worth to them | don't know,
because we're just providing the neans to nake sure
that they have it in the future to say, well, what
is it -- a question was raised this norning, what's
it worth to the user. | don't know what it's worth
to them but | think that we fared very well by
having the things that cane before us. So -- and |
don't know how to square those two interests.

MR SI GALL: Maureen was next.

M5. WHALEN: |'m concerned about the
reasonabl e- mar ket test, because it seens -- sonebody
said earlier it's cheaper to pay than it is to
sear ch.

But flipping that over into this
context, if you're going to go with a reasonabl e-
mar ket payment and it clicks in when it's used; you
know, there's no grace period, there's no safe
har bor; person cones forward, they can make the
claimfor the noney; even if you' ve done your due
diligence, you've net all of that; it seenms to ne
then there is no -- you've taken away any incentive

on the part of the copyright owner or the
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copyrighthol der to do any of those things to nanage,
make thensel ves identifiable. Even if they don't
want to register with the Copyright Ofice but they
may want to register with a trade association or a
prof essi onal association, if you keep it at a
reasonabl e market that goes back to the point when
that work first went public in this use, you know,
it seenms to me we've done nothing to correct what
many perceive to be an inbal ance in copyright today.
You're just giving -- you're putting nore little

wei ghts into the side of the scales that favors the
owner .

And | think that to the extent you use
an orphan work and you bring it out there and you
put it out into the public, some val ue needs to
attach to that. | do think and I think we've
witten extensively in our comrents that there's a
di fference between a limted scholarly work,
somet hing used only for a certain period of tineg,
you take it off the market; versus sonething where,
you know, it has a nuch nore greater comrerci al
purpose. The -- and it generates a lot nore in
profits.

So | think we need to -- | think

anyt hing that goes just with Iike nmarket is unfair,
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because it puts the copyright owner in the sane
position, there is no incentive. Yes, |I'msure we
can come up with, you know, you can | ook at a
budget. You can look at this, you can | ook at that.
You can cone up with a hundred different formulas.
It is nunbers. But | think there's no incentive
there to value the work of the person who brought
the orphan work out. | think there is no incentive
for the copyright owner to do anything to get out
there and do it. And | think it just doesn't work.

MR SIGALL: | had Christine, Gail.

M5. SUNDT: How about sonething that's
really off the wall? Maybe it's because it's late
in the day and it's a little hot in here. A tax

wite-off rather than a paynment. A tax wite-off

for the owmner. | nmean sonething that, you know,
again -- let's be creative. Let's think outside the
box.

MR. CARSON. They're donating into the
publi c.

M5. SUNDT: Right, yeah.

M5. LEE: They're taking a |oss.

M5. SUNDT: They're taking a | oss.
They're donating it to the public.

MR. CARSON: How woul d you deci de what
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t he value of that is?

M5. SUNDT: Well, you know, again --
your tribunal can conme in.

(Laughter.)

MR. SI GALL: Peopl e have conpl ai ned t hat
t he Copyright Act is |ooking nore and nore |ike the
Tax Code every day. | don't knowif | want to
hasten that process, willfully, anyway.

And | think the question is -- you know,
again the question cones up: Wat is the val ue of
it. And | just -- this may get into what we'll talk
about in the international topic, but in reacting a
little bit to what Kenny and Maureen have said, it
seens |ike, though, if you have a system where the
paynent is nothing or very low, and here we're
tal ki ng about sort of a failsafe, as Joe had
nmentioned, a failsafe circunstance where you thought
you had an orphan work. It turns out it's not an
or phan work and the owner is back and alive and
wel | .

| f the system says that at that point
t hey get nothing or a very | ow anbunt, do we run
into problens where although Kenny says you can
avoi d that whole system by registering, are we

really creating a de facto formality at that point
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for the owner, that they -- | nean really to avoid
-- if enjoynment and exercise nmeans nothing -- means
anything, it means nore than just -- enjoynent and
exerci se of ny copyright neans nore than just not
getting paid at all or not having an injunction
avai l abl e or getting a very |low anmobunt in ny eyes as
a copyright owner, then aren't we saying that -- and
to avoid that | have to register, you're sort of
creating a de facto registration formality that

m ght run into some international problens.

"1l just throw that out now. W can
tal k nmore about that in the international section,
but I think that's -- at least | think what a | ot of
peopl e have proposed a reasonabl e-royal ty approach,
they use that to buttress their international
argunment; to say that by allow ng a reasonable
royalty in the failsafe circunstance, you're not
really depriving the copyright owner of nuch of what
nost peopl e consi der enjoynment and exercise of their
copyright because they so still be getting paid some
royalty that woul d approxi mate what they woul d have
gotten had they actually been around when the person
found it. So -- or was searching for the owner at
t hat point.

Kenny, you can..
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DR. CREWS: Yeah. Wthout getting too

far into the international issue, just speaking to
t he nechanics of the concept here, realistically in
nost scenarios that we could nake up | suspect that
we're really also talking about a one-tinme event in
the life of that copyrighted work.

So whether | show up as the el usive
copyright owner, claimng this so-called orphan
wor k, and | show up by means of making nyself very
noi sy or show up by neans of registering the work,
these are two different avenues of putting the
information out in the marketplace to declare that
|"maround and that | amthe copyright owner. And
maybe | only get a hundred bucks from person A but
persons B, C, D, and E, whoever they may be, the
future users are not all on notice that | exist.
And when you do a reasonabl e search you're now nore
than certainly going to find ne.

And so we are probably tal king about a
one-tinme event in the life of each work. After that
|"mgoing to be smart enough to -- or have created
the information in the place to defeat this work
from bei ng decl ared orphan by the next user.

And actually maybe | shoul d be payi ng

t hat user because that user has actually done ne an
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enornmous favor, by rem nding ne that |'ve got
something and |'ve got sonething of value, and that
| should do something about that sinple fact. So
put it |ow

MR SI GALL: Charlie.

MR PETIT: I'mafraid | can't agree
that it's going to be one tine inthe Iife of a work
because at | east in ny experience dealing with works
even under the older limts of the 1909 Act, the
reality is that nost works go through between three
and five changes in ownership during that tinme
period. And every time you have a change in
owner shi p, you've got another opportunity to create
an orphan, whether that change in ownership is
t hrough a sinple copyright transfer, through
bankruptcy, through probate, through a nonprobated
heirship really doesn't nmatter.

| don't -- | do not at least in ny
experience think that saying it's going to be once
inthelife of a work is really realistic. Maybe in
the majority of the cases it will be, but it's not
going to be rare to have nultiple instances.

MR SI GALL: Chris.

DR. SPRIGVAN: Again | mean you can make

this sinple. You can say if it's on a registry even
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t hough it's been transferred, the signal is hands
of f, okay. And the reason typically it's been
transferred, unless it's by devise, the reason it's
been transferred is because sonmeone sees a value in
it. So that signal would be correct.

Now if it's by devise, okay, that's a
little nmessy. Sonetinmes things are not val uabl e,
but they're transmtted by devise, by virtue of the
law. And, you know, we can accept the signal that
this is hands off and just live with it.

| think the point about formalities,
what Kenny says | think is absolutely right, that
we're very far, very far here in our discussions
fromthe kinds of formalities that Berne dealt with
and that TRIPs by virtue of incorporating Berne's
standards deals with.

And the notion of exercise and enjoynent
kind of cuts both ways, so we already in the | aw
have
features of the law, |ike our registry which if not
conplied with deprives copyright owners of the bul k
of what the econom c exercise and enjoynent of their
copyright would be, okay.

The detraction, the further detraction

that would, if there's any, that would emanate from
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an orphan works provision is in conparison m nute.
And there is the dynamc which | think is absolutely
plausible in a | ot of cases that by virtue of sone
second person's exploitation of work, whether
offering it for distribution or perfornming it or
using it in a derivative work, if you have a well
crafted reclamation provision, the original creator
can come along and can then basically free ride on
t hat second person's, you know, abilities, that
second person's vision for what that work coul d be
and how it could serve a nmarket.

And so, you know, how in any particul ar
case such a provision wuld effect exercise and
enjoynent is actually difficult to say. It
certainly as a category wouldn't al ways detract from
it; it would often add to it. So | nean we'll get
there, but | think we're very far away fromthe
heartl and of Berne is about.

MR. SIGALL: Let's turn to the question
of injunctive relief. It seens it's been nmentioned
bef ore that when the owner resurfaces there should
be significant limtation on the injunctive relief
that might be available to that owner, to protect
the reliance interests of the user in their reliance

on the designation of it being orphaned and the
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books that they're selling or the use that they're
currently maki ng.

Al though in the witten conments there
was, there did seemto be sone support anong varied
interests for not cutting off a resurfacing owner's
ability to prevent different uses in the future of a
work. And everyone seened to acknow edge,
especially last week, that the line-drawi ng there
m ght be difficult, but there did seemto be sone
consensus for roomto allow sonme injunctive relief
agai nst different uses than what was bei ng nade.

One interesting suggestion froml ast
week that | want to throw out there is the thought
t hat when an owner resurfaces the user then has a
choice to continue their ongoing use with a paynent
of a reasonable royalty in this proponent's view or
stop the use all together and not pay anything for
t he ongoi ng use.

What are fol ks' thoughts on that whether
t here woul d be sone -- you know, whether that kind
of approach that gives the user a choice that -- and
| think the proposal also included the concept that
for the tine up to the time the owner resurfaced
t hey woul d be paying sonme sort of royalty,

reasonabl e royalty or something for the past
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retroactive -- retrospective use that they were
maki ng. But for going forward they have a choi ce:
Stop all use and essentially consent to an

i njunction of that use and not pay anything or
continue to nake use and nake sone paynents with
paranmeters which if they go beyond they can only
stay within a certain -- the scope of their
continui ng use?

What are fol ks' thoughts on that
approach or the actual scope of what ongoi ng use
should be in this -- in a systemlike this?

Brewster and then Gary.

MR. KAHLE: In the library and archives
use and sort of the nonconmercial use | would
strongly argue for free access to orphan works up
until the point where it's known to not be an
orphan. So basically a notice and take-down
provi sion, a kind of approach as opposed to a
retroactive reasonabl e royalty.

MR. STRONG | would al so suggest that
there m ght be sonething other than a paynent of
royalty and that might be attribution, which is
reasonabl e and whi ch a nunber of individuals m ght
be just as happy in public, particularly public

archives nonprofit arenas where they or their famly
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are acknow edged so that at |east introduce the
concept that there m ght be nonnonetary royalties or
recognition or attribution or whatever it mght be
so that it always isn't noney. It mght be, but
there are then other acceptable contexts for
nonconmer ci al .

MR SIGALL: Gail.

M5. SILVA: | should say | agree with
nost of this last discussion. |I'mjust going to
pick up a couple threads. And | keep going back to
this, you know, upside down pyramid or a funnel
There's the copyright. Then we have the situation
where orphan works is adapted, is a concept, and
then we get down to how many people left are there
that coul d pop up.

| think that Maureen said it and soneone
else said it too, in many cases | think in the film
community they have exerci sed, nost have exercised
due diligence. Most are not there to pull a scam
They're |i ke scholars. They do the work.

The creation that cones fromall the
things they collect and is put on a screen or seen
in a theater oftentines, and this is nmy reference
wi th Maureen, brings back -- and soneone over here,

too -- brings back, may bring back sonething that no
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one has seen or didn't know about or illumnates it
inadifferent way. | nmean | think this is
particularly true with stills and noving picture and
music in some filmns.

On the slight chance that soneone does
pop up, | would think it would -- wthout sone kind
of nodest arrangenent, you know, | think you'd be in

trouble. Being sued is not fun, an injunction to

cease.
| think the attribution idea is a very

good one. |'ve seen that happen on films that when

they're -- or tapes that when they're next one is

brought out, there is an attribution that they
couldn't find the first tinme. | don't think we have
to assunme that every -- there is that sort of
intention to defraud by using somnet hing.

| like -- actually |ike the three-judge
idea if it really was quick and efficient. And I
don't --

MR- CARSON: This is the U S.
gover nrment .

M5. SILVA: Yeah, | know. That's why I
said that. | nmean it's not a bad idea if there was
an arbiter. But deciding on the value of any of

this is so arbitrary. | mean who deci des.
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MR. Sl| GALL: David and then Chri sti ne.

MR. EBER. | think that you do your
reasonably diligent search and you're done with it
and it satisfies that. What you have is basically a
constructive license to make the particul ar use but
only that use that you had in m nd that you were
trying to clear the perm ssions for, subject to
actually paying the license fee, whatever that
constructive license fee is.

So what that nmeans is that there is not
going to be a take-down in the mddle of that use
because that's not what you anticipated as the
licensee. There is going to be paynment for -- so
when sonmeone shows up, you basically will be paying
what ever that fee is for that particular use. Now
you may not know at that particular tinme how | ong
that use is going to continue, so there may be
difficulties of sort of figuring out at that nonent
intime what's going to be paid for, but it seens to
me that it should be paynent that covers that
particul ar use and then shuts off for a new use.

In a sense you can kind of think about
-- if you're thinking about it as a constructive
license, as a fictional, counter-factual |icense,

the -- that hel ps you, although by no neans actually
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does answer the next question which is what is a new
use and what is the sanme use, well, you sort of
think: Well, what kinds of -- what is the scope of
a permssion in that kind of situation.

In my industry it's not all that hard to
figure out what is customary for a particul ar
perm ssion and what kinds of things need to be
clearances. | realize in other areas it's harder to
do that, but | think -- | like to keep that whol e
way of looking at it in mnd and that hel ps ne go
t hrough those questions for what -- you know, what
that constructive license gives you and what you
have to do but what they can't nmke you stop doing.
And t hen when you have to go to your search again.

MR. SIGALL: Christine was on ny |ist,
but let me follow up with that because that raised a
guestion in ny mnd.

Could it be the case that could the test
for what the ongoing use is versus a new use,
ongoi ng use being permtted, but the new use not
being permtted, could the test be the scope of the
user's reliance on the Orphan Wrks Provision?
They'd have to sort of show what they rely -- what
reliance they've placed on sonething being

desi gnat ed an orphan work. Based on the orphan work
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they were going to publish this book or do this
col l ection or, you know, exhibit this collection or
put up this website for this period of tine.

And a new use, the test of a new use is:
Did you rely on the orphan works in anticipation of
maki ng that kind of use or not. And that could be
potentially an area, a way to draw the line, sort of
what reliance did you place on this, the scope of
the reliance you placed on the orphan works
designation. Meaning that the plans you took, the
t hi ngs you undertook to proceed based on that
desi gnati on

MR EBER | nean | think that could be
a fruitful way of looking at it, because when you do
-- when you do your initial search and you're trying
to clear the perm ssions, you -- you have sonething
in mnd. You may not know exactly how |l ong, but if
you actually find the person they're going to ask
you. So, yes, | nean that's does get us sone way
towards -- | think it's somewhat simlar to what
was trying to say which is the idea that you -- you
know, it is pretending you actually got the |icense
that you were seeking in the first place, which you
-- and then you can rely on that -- on that -- what

you woul d have gotten
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MR. SIGALL: Let's go to Christine first

because she's on the list, then Steve and then
Kenny.

M5. SUNDT: The point that | wanted to
nmake has to do with being flexible in what the
outcone is. In other words, it mght be an
attribution that would satisfy, it mght be a
paynent, it mght be a negotiation.

| think the bottomline here is
negoti ation and what fits the scenario rather than a
set outconme that | think we're trying to cone to.
W're trying to figure out one, but it nmay actually
be three or it may be four or it nmay be nore than
t hat .

So is there a way that we coul d maybe
not be specific in the outconme and sol ve the probl em
agai n anong different comunities that have
di fferent needs and different requirenents.

MR. SIGALL: Steve and then Kenny.

MR GOTTLI EB: Just to answer your
guestion, rather than look at it froman individual
st andpoi nt again, and not to bel abor the point, but
it mght behoove us to look at it froma sectoral
point of view There are steps that industries

take, for instance the publishing industry at sone
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poi nt they determ ned that a book is ready for
publication. For every industry, they have steps at
whi ch point you determine that it's inpractical and
inequitable to allow for an injunction.

MR. SI GALL: Kenny is next.

DR. CREWS: In this conversation and in
the witten corments there have been some ot her
pi eces of renedies, attribution, et cetera, but |
keep seeing us drifting back to two renedies: The
t ake- down concept, you know, gotcha, renove it; and
the licensing concept, whether it's a calculation or
a fixed anmpunt, but still some dollars for -- that's
supposed to reflect sonmething of the value of the
work. | see those two keep comi ng out of the
conversation and maybe the sinple solution is if the
| aw of fered up those two solutions and that if
you've qualified as a user of a qualified orphan
work, in the end you' re going to face one of these
two renedies.

It mght be your choice, it might be the
owner's choice, it mght be somewhere in between,
but you're going to face one of those two. And as
we acknow edged before, when | tossed out the
concept of changeabl e, not changeabl e, yeah, the

worl d doesn't neatly divide that way. The lines are
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very blurry. So -- but you'll knowin the end if

| " ve got your photograph, your orphan work

phot ograph on ny website, you will know -- we'll al
know at that monment if | can take it down and get
rid of it. And take-down becones a viabl e renedy.

Ww'll all knowif | can't get it off the
mar ket pl ace because | put it in a book and it's out
there and it's beyond recall. And then we'll know
t hat take-down doesn't work and, therefore, we've
got to tal k about doll ars.

And so we'll know when that time cones
in each individual case, but | keep seeing us drift
to these two. And until -- unless we've got other
i deas that crop up, you know, maybe we need to
identify a finite set of possible solutions and then
reserve them for application as appropriate when
that time cones.

MR. SIGALL: Jerry and then Charlie.

MR. MCBRIDE: |'mkind of wondering
about how we deal with sort of the factor of
uncertainty here. |If | were to create a project
that may have x nunber of orphan works in it and |
don't know what the possible penalties would be,
woul d | have to then budget for each one of ny

projects a certain anount of noney that woul d be
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sitting out there that | could then use if sonebody
shows up. And | think that's problematic in terms
of at |east noncomerci al uses of these itens.

And the idea of the retrospective
paynent is equally problematic because then, once
again, there would be a nunber of cases in which
certain projects and certain things would sinply not
be done. | can't see that if there was
retrospective paynents | doubt that very many
libraries would change their policies. They would
continue in the node that you could cone back and
have sone sort of |awsuit or paynents to make on
t hese and they would just not use the orphan works
like we're tal king here.

So | think that what we'd be interested
in seeing is that once an orphan work has been used
and identified as an orphan work that there would be
an acknow edgenent of the copyrighthol der and that
i nformati on would be nmade known, but the user could
continue but no one el se could use that work.

They' d have to contact the copyright owner.

MR. SIGALL: Charlie and then Christi ne.

MR. PETIT: There are a couple of other
circunstances, and | don't know what the sol utions

to these are that regardl ess of whether the market
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m ght otherwi se wish to inpose a |icense fee, going
back to the original question should we be getting
rid of injunctions, | don't think we can. And
that's the instance in which the orphan work is
itself subject to sonething el se, such as an
agreenent to withdraw from publication due to a
defamation suit. That the work that is now being
treated as an orphan is itself an infringenment on
sonmeone el se's copyright, for whatever reason

| don't know how to fix that problem
but those probl ens occur enough that | don't think
we can make a bl anket statement "No injunctions." |
do think that there always needs to be sone kind of
a nethod to enforce a take-down even if that's not
the preferred alternative in the system

MR. SI GALL: One thought al ong those
lines that was di scussed | ast week in Washi ngton was
if you had a provision that would all ow sone form of
i njunction beyond even in the case of ongoi ng use
could you sort of instruct a court to adjust their
typi cal analysis of injunctive relief in terms of
anal yzing the harmto the user, the harmto the
owner, getting rid of a presunption of harmthat is
usually followed froman infringenent case, could

that be part of such an analysis, could you -- or
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woul d you do that generally?

Wul d you want to instruct the Court
somewhat along the lines that Section 512(j) does
for internet service providers that there's a
different set of factors that you're to ook at in
t hese circunmstances that recognize the harmthat
m ght befall a user, the type of use that's being
made and other public interest considerations m ght
be made if an injunction were inposed here? |s that
somet hing -- how woul d people react to sonething
al ong those |ines?

MR PETIT: | was in fact thinking
precisely along the Iines of Section 512(j) as a
nodel , although I'"mnot sure that we need to do it
in a statute. | think that that's sonething that
needs to be handl ed probably nore within
adm ni strative ends just because those factors are
goi ng to change so often and so qui ckly based on
changes in technol ogy and use.

DR. SPRIGVAN: Again | think | nade the
same point in Washington, but the solution is a kind
of a logical matter. There's nothing wong with it,
but as a matter of practicality |I think what it
anounts to is kind of twiddling with standards in a

way that doesn't create certainty that substantial
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i nvest ments reasonably undertaken in reliance upon
this orphan works scherme will not be enjoined. So,
agai n, we have a gat ekeeper problem

And, you know, again | said it the |ast
time, I'll say it again: |If we nake the systemtoo
uncertain, then that will be factored into decisions
whet her to go ahead and use an or phan worKk.

We have a lot of libraries and archives
here at the table, and they have an interest
essentially in preserving and offering access to
orphan works. But there's a ot of our culture
obviously that's created outside of the library and
outside of the archive. So there are people in the
digital age all over the country and all over the
worl d who are using works that, you know, under any
properly constructed system woul d be deened orphans
to do new things. And we have to worry about these
peopl e even though they're not really here in any
| arge nunbers, okay, which is a kind of structura
problemw th this.

But these people need certainty because
they -- take-down is usually not an option. |It's
often not an option. And any substanti al
i nvestments made that there's any substantial chance

they'd have to eat are not going to be nade under a
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system where we resort to the kind of common | aw of
injunctions rather than the special copyright |aw of
injunctions. To a |lawer there's a difference
there, but in the real world, | doubt it.

MR. SIGALL: GCkay. W' re approaching
four o' clock so let's close this topic out. Let's
take a very short break, five m nutes, cone back and
go to topic 4 on International Considerations and
hopefully wap up before five o' clock. | think we
shoul d be able to do that, discuss the international
i ssues. So be back here at five mnutes after 4:00.

(Recess taken from4:00 p.m to 4:15
p.m)

MR. SIGALL: GCkay. The last topic here
is International Considerations. And in WAshington
-- the general point of this topic is that there are
rules in the international copyright systemthat al
countries nust followin terms of creating --
recogni zing certain rights and limts on the
exceptions and limtations they can nake to those
rights and conditioning the enjoynent and exercise
of rights on fornalities, like registration or
noti ce.

And so whatever solution we woul d devi se

or cone up with in this proceeding, it has to live
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within those rules in sone way.

And in Washington we spent a fair anount
of tinme discussing, had some good argunents, on the
specifics of the Berne Formalities Prohibition and
the Article 13 in the TRIPs agreenment which confines
the ability to make limtations and exceptions al ong
the lines that we would be considering in this
pr oceedi ng.

And | think we got a fair analysis of
the sort of two sides of those -- of that debate on
t hose who think that certain systens woul dn't be
viol ative of those provisions and others who think
t hey m ght be.

Wiat |'d like to do -- but | think a |ot
of us recognized in that that this isn't really the
best use of this forumto go into those details in
terns of the application of those provisions to the
circunstances. It's nore like a |aw school exam
guestion and it doesn't really lend itself.

What |'d like to do in this session is
focus on two sort of generalized questions about the
i nternational aspect to this solution. The first
one being, you know. Wat are the downsi des?

Most people seemto suggest, seemto

agree with the position that foreign works, works of
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foreign authors and of countries of origin outside
the United States should be included in any system
because that's -- in fact they nay be the ones where
trying to identify and | ocate the owner may be nost
difficult, where that circunstance presents the nost
pr obl ens.

The first question is: What are the
downsi des to that sort of generally? | mean what
ki nds of problens will that raise? And what Kkinds
of reactions in your experience do you think we
woul d have from foreign copyright owners to that
ki nd of approach?

| expect that many of you in dealing
with the works that you deal with do run into works
that are owned by nonU.S. copyright owners. And
it's generally the case in our experience and from
| ast week that especially European Conti nental
copyright owners have a different concept of
copyright in certain aspects to the U S. approach
and react differently to different kinds of
suggestions on how their works may or nmay not be
used.

So l'd like to just get reactions from
the group here as to: Wat are the downsides to

i ncluding foreign works there and what ki nds of
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reactions should we anticipate receiving from
forei gn copyright owners or countries who have a
very vested interest in copyright |aw and protecting
their owners, to inplenmenting the sorts of systens

t hat we have been tal ki ng about today?

That's the first major question that
"1l open up the floor to.

Kenny.

DR. CREWS: |'mgoing to approach that
guestion of the downside perhaps in a way that you
weren't anticipating. 1'Il find out.

The downsi de of saying anything at al
intrying to delineate that this does or doesn't
apply to foreign works is that the point is we don't
know. We're tal king about orphan works. W just
don't know.

The key point is we don't know i n nost
i nstances who the copyright owner is. So to try to
define the statute by saying it does or doesn't
apply to foreign works is to set a paranmeter that is
unprovabl e and irrelevant at the search stage,
because we're doi ng our search and we don't know
where this work came fromand we can't decide if
it's foreign or not, so what good do those few words

in the statute do us? None. So leave it out.
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MR SIGALL: Well, let ne react to

somet hing you said earlier, about if people want to
avoid -- if copyright owners want to avoid this
systemthey can just register. Wat do we about the
situation of a foreign owner who has no experience
with any registration and cones froma nuch | onger
tradition of not having to register or undertake any
formalities to enjoy their copyright?

DR. CREW5: Sure. Yeah, let's pause to
clarify that. Again, | believe | saidit, and let's
nmake sure we say it again, that registration in a
formal sense is -- ny guess is where we're headed
fromthe discussion will probably be the easiest,
cl earest way to bypass the orphan work designati on.
But let's make sure we're all -- that |'m saying
what | nmean and that is that there's nothing that
woul d require registration or that registration
woul d be -- necessarily create a given result.

So -- but as a practical matter
registration nmay be the clearest way to bypass the
system So, again, to the foreign owner | would say
that the systemof registration is open to you. You
have ot her neans that you could enploy to prevent
your work from bei ng designated an orphan. You

could sign it up with the Copyright C earance
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Center. You could nake it available in different
nmet hod, systens of publicly declaring who you are
and where to find you. And -- but this is an avenue
that's an option available to you and it's open to
you as a foreign owner as well as open to the
donmestic owners, and that there's nothing requiring
that you do this.

MR SI GALL: Chris.

DR. SPRIGVAN: So that's one approach.
And you mght in fact even inagine a hybrid approach
where, you know, the registry is the categorical
trigger for orphan work status for U S., the works
of U S. nationals, but the registry is an el enent of
a reasonabl e search for the works of foreign
nationals. Okay. So that runs into the same
probl em that Kenny identified before, which is often
you don't know. Sonetines you do. Sonetimes you
know that this is not an U S. work, but often you
don't. So, again, that's a possible approach that's
got some probl ens.

Al right. So the alternative that
Creative Commons and Save the Misic proposed is that
we wait for a registration requirenment until some
significant tine has passed. And that is basically

going to |l ead the owners of quite val uabl e works,
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wor ks of significant and enduring val ue who want
copyright to | ast beyond, say, a quarter century,
full copyright to | ast beyond a quarter century,
it"'s going to lead themto investigate what they
need to do to protect their works in this huge
market. And that, you know, nobst U S. nationals
woul d be properly incentivized to educate thensel ves
about and conply with registry. Most foreign

nati onal s who are owners of such works woul d as
well. And you could make it accessible to foreign
nationals again by letting | oose, you know,
conpetition to provide these registry services in
ways that will be accessible. So | think that's an
alternative that softens the requirenent for

f orei gners.

MR. SIGALL: Bruce is next.

MR. FUNKHOUSER: | think | have the
flipside of what Ken was just tal ki ng about and that
is the concern for nost foreign rightshol ders whose
wor ks are al ready either through statute al ready
enbedded in the copyright systens of their
respective countries, the concerns that they have, |
think as, Jule, you pointed out originally, are not
quite the sane as they are in the U S

In the U S. the rightshol ders, by and
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| arge, and excuse ne if | paint you with all the
same brush, are concerned about the econom c rights
that they have. In nost of the European and ot her
countries the concerns often revolve nore around the
noral rights that we don't even really deal with
except we did talk about a little bit about
attribution here.

The concern that | would have if we were
to kind of take the stance that there is sone kind
of difference between U.S. works and foreign works
is that it would get nost of us in the collecting
societies into a whole ball of trouble with all of
our sister and brother societies around the world.

Al nost all of us based our relationships with other
countries on the principle of national treatnent,
which says if | run into a foreign work I"mgoing to
treat it the sane way | would a donestic work, be
that in our case a U S. donestic work; in their

case, whatever country they're from

So |'mvery apprehensive about a
di scussion that woul d sormeone di sti ngui sh,
especially as Kenneth points out, before you even
know whet her the work is a foreign work or not, but
even after the fact that would start to distinguish

between a renedy available to a U S. rightshol der

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

266

and a renedy available to a foreign rightshol der.

M5. WHALEN: | agree, that | think the
noral rights issue, it certainly gets heightened for
foreign copyright owners. |It's just sonething that
we don't really deal with a | ot here.

| think there are two pieces, though,
that from our perspective cone up quite frequently.
The first is the issue of translations. | nean you
can know of tell it's a German work if it's witten
in German and sonebody's comi ng to you and sayi ng,
"I really think we need an English transl ation of
this because it hel ps scientists understand
what ever .’

So I think in that sense whether the
translation is a foreign | anguage into English or
sone ot her kind of conbination of that, that's
pretty i mediate, and that is something that we get
requested for frequently.

So | would certainly want to be sure
that whether we do it by specifically saying that
foreign -- works of foreign origin are covered or
we're just silent and just say words are --
copyrighted works are covered. That | think we can,
you know, put a pin in, but | do think there's a | ot

of works you can tell. You know that they're not of
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U.S. origin.

Secondly, the issue of copyright
owner shi p, even though we all understand nati onal
treatnent for use in the United States, the issue of
-- the rules of copyright ownership are treated by
the foreign country.

So in many cases we have a nunber of
works in our various collections. W know that they
are froma foreign author, a foreign artist. You
may not know where they were when they made it. You
may not know whi ch country they were in when they,
you know, -- which they were claimng, but you have
to look to the foreign country to find out who owns
the copyright. And that just nakes everything that
we' ve tal ked about as far as identifying the
copyright owner with sone |evel of confort that mnuch
nore difficult when you' re dealing with foreign
owners. So | think we certainly -- we need foreign
wor ks covered, whether by om ssion or comm ssion,

t hey have to be covered.

And | think we can finesse the TRI Ps and
Berne issues at least in the world that | live in
and we live in, which is the scholarly world,
limted time, limted purpose.

MR. SIGALL: Before we get to Gary and
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Al ex, let me just ask you, Maureen and others, a
guestion. In your experience in dealing with trying
to clear rights or just research informati on about a
work that is probably of foreign origin, how hel pfu
are foreign collecting societies? There seemto be
many nore foreign collecting societies, especially
in Europe, than there are in the U S

Are there resource -- do they serve as a
resource for trying to determ ne, you know, what the
status of a work is or where a work is? |Is that
somet hi ng where they are useful in some respects?

Do you have rmuch interaction with them
at all?

M5. WHALEN: We do. W do. Certainly
countries nore than others, just based on our
collections. W have a person who works with all of
the -- and she -- the different societies that
represent artists. Sone of them she deals with
regularly, and so she knows who to deal with and she
can send that information.

| think those groups are very hel pful
because at | east you have an organi zed point of
contact that they understand what you're talking
about .

| think the bigger problemis when
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you're dealing with the individual artist who, you
know, had a nunber of works, the artist is now dead.
It's not really clear who owns the copyright, but
sonmebody in that country has stepped forward, a
friend, a student, a partner of some sort, and

they' re making the claimof copyright and you're
dealing with them And, yes, there you're dealing
with themin the sense that they will give you

perm ssion, but you're not sure that they actually
own it because you don't really know the | aw

But | would say overall fromwhat | have
been told, those societies are hel pful. But they
represent artists as opposed to individual work, so
you still have to drill a little down.

MR. SIGALL: GCkay. Gary and then Al ex,
Brewster, and then Charlie.

MR. STRONG The downsi de of not
including themis that it would significantly hanper
sonme of the relationships that a nunber of us as
research universities have with research
universities in foreign countries, in other
countries, and with national libraries in building a
br oader base of resource access.

And the Europe issue is easier to dea

with than the Mddle East, Africa, Latin America,
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and Asia. And those are areas that we actively
collect in and build digital, increasingly are
building digital collections in. And each of those
requires for us a different set of protocols whether
we' re working, say, with China, where the Nationa
Library is very invol ved and sone of the societies
are involved, different fromareas of Africa or
Latin Anerica.

MR. SIGALL: Can | ask you a follow up
guestion on that? From your experience, or for
anyone who wants to chine in on this, what
mechani sns are those other national libraries or
other institutions in places |ike China or Europe or
Latin Anerica, are they experiencing a simlar
or phan works problemor are they -- how are they
dealing with the preservation uses they'd like to
make in some respect?

| nmean how are they tackling the
copyright problemthat we've been describing in the
past for the fourth day in this issue?

MR. STRONG | have some firsthand
knowl edge in China where the National Library and
several of the other libraries within the China
Digital Library are actually being sued within the

Chi nese courts. And they are bringing those issues
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up. And they are far nore interested after their
entry into the WIO i n havi ng sone di scussions with
research universities here in the United States,

| ooki ng at how they can access our university press
and some other things as well.

| think it just differs country to
country.

MR. SIGALL: Megan's on the list. Dd
you respond to that, do you want to respond to that
guestion?

M5. LEE: Well, just the specific
guestion --

MR. SI GALL: Yeah.

MS. LEE: -- about these foreign
cl earance conpanies. Recently we've cone in contact
with some -- an entity called the Chinese Copyright
Cl earance Conpany, who are pretty much for a very
| ow fee offering to sell us just about anything and
then try -- and then see if an owner will step
forward. So we've been comrunicating with them a
ot and yet we're still very wary because they're so
-- they're so hel pful that we wonder are they just
collecting fees or are they really trying to find
owners.

MR. STRONG There are multiple

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

272

conpetitors within that area.

MS. LEE:  Yes.

MR. STRONG  Some associated with
universities and some associated with governnents.

M5. LEE:  Unh-huh

MR, SIGALL: Ckay. Let's go back to our
list. Alex.

MR. MACA LLVRAY: So anot her one of the
downsi des that we have sone personal experience with
is many of these governnents have the sane view that
we do, that there's a tremendous benefit here to the
public of nore broad dissem nation and preservation
of national culture. And certainly to the extent
t hat we exclude national cultures fromwhat we do
here, we will get feedback that we are excl uding
cultures unfairly.

MR SI GALL: Brewster was next on ny
list.

MR. KAHLE: Sort of personal experience
which is not within the |aw frane but sort of common
practice. The web seens to be innately
international. It's -- up till nowit still sort of
operates as if it's its own country with its own
laws. The web is sort of different.

The books-scanning work that we're
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involved inis different fromthat. And we're

i nvol ved with book scanning that's going on in

| ndi a, Egypt, somewhat with China but |I'mnot sure
exactly what the situation is there.

Communi cation's a little harder. And we're doing --
in contact with the people that are doing

| ongpl ayi ng record digitization in Europe.

Interestingly, the idea of 50 years, to
sort of think of it as kind of done, is commobn. So
inlIndia they're sort of, '"Wll, what should we do,"
because they can all read the rules. It's life plus
50 or 70, or something. But that's just |onger than
practical. So some of the universities that are
involved in this book digitization project are just
saying, 'Wll, why don't we try 50 and then do sort
of a notice and take-down beyond that."

It's getting gunred up a bit inside the
| ndi an governnent as it percol ates up and around,
but it's interesting to see that 50 years sort of
just pass as sort of an idea of sort of 'That's
probably | ong enough.'

Egypt is sort of trying the sanme kind of
t hi ng, because they haven't been publishing life
plus 70 -- | mean there -- or there haven't been

t hat many publishers that were really up and
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runni ng, you know, since -- well, there were a | ot
in 1200 and 1300.

(Laughter.)

MR KAHLE: So -- but this sort of 50-
year thing is working really kind of -- it's
interesting. Take it as anecdotal.

And in the | ongplaying record arena in
Europe there's digitization of 50 years because they
have a different |law there, and that seens to al so
work fairly well for alnost all the works. And so
this sort of notice and take-down are sort of, you
know, 'Except for that and that and that and that,
go for it." O, '"So basically take all the 78s and
even early |l ongplaying records and go for it except
for the things we're commercially exploiting." And
it's along the lines of nore where this whole orphan
wor k kind of thing is going.

This is just anecdotal of sort of what
we find going on in mndsets in digitization
projects. It all revolves around digitization. The
opportunity is digitization. And that's the reason
| think these sorts of hearings are happening, is
because without digitization we can't nake any of
the stuff available. 1It's not |like we can just nmake

out-of-print materials avail able anynore given the
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DMCA, as | hear it. So how do we make out-of-print
materials available to digitization. That's sone
from of conplying, hence these hearings.

MR, SIGALL: Charlie's next.

MR. PETIT: |In answering the snaller
guestion first on the rights societies, this is al
nmy personal experience, not related necessarily to
Sci ence Fiction and Fantasy Witers of Anerica, |'ve
had very m xed results with that.

Sonme of the organizations are
tremendously hel pful. Sone of them even i medi ately
north of the border here, because of one particul ar
| anguage barrier, are not. They are actually
i npedi ments to the issue.

The real problemthat |I've seen with the
rights societies is that nost of themdon't keep
very good records concerning the actual origin of
wher e sonet hi ng was expl oited, as opposed to keeping
records of on whose behalf they're receiving the
paynents. And sonetinmes that can nake a difference,
particularly to sone of nmy clients who may have
particular political agendas behind whom they want
expl oiting things and whom t hey do not.

On the larger question of including

foreign authors, | don't see that we have a choice
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over including foreign authors. | think the real
problemis going to beconme what we do when the
forei gn aut hor donestically to the foreign author
tries to assert that's what's been done in the
United States is inproper, and that does happen.
And as a particular exanple, sonme translations in
Russia that |'ve had to deal with over the |ast few
years.

It's a difficult question and | think
the way I'd have to -- 1'd have out agree that
silence is probably our best policy here because |
suspect it's going to end up being decided on a
case- by-case matter, whether that's case-by-case on
i nst ance- by-instance or nation-by-nation is well
above ny pay grade.

MR. SIGALL: Can you just expound on
that, the |ast problemyou just identified? What
exactly happens in -- what is the issue that cane up
with, | think you nmentioned, translations in Russia?
What is the problemthat happens?

MR. PETIT: The problemthat happens is
t he question of whether the translation is sonething
that was initiated there or initiated over here.
Wien it's an authorized translation that's been

initiated by a U S.-based rightshol der, the records
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are there. You can follow through. You can get
information and by building that relationship, the
information tends to flow the other way, too.

Wien it's a translation that was not
aut hori zed, particularly sonething that was very
common. In the late 1980s an awful |lot of United
States originally printed short science fiction,
ended up being translated into Russian and published
on the Moscow State University website. And the
difficulty with that is that because of the ill wll
that that generated both directions, nobody
exchanges information. So Modscow State University
is a black hole for us. W can't get information
in, we can't get information out.

And that | think is going to be
sormet hing, and that is a good exanple of why | think
being silent at the policy level is the only option
we have because it is going to be sonething that
particular relationships are going to end up
deci di ng.

DR, SPRIGVWAN. |'mworried about
collective rights organi zations. So there's a
probl em of course that certain classes of works are
never going to be the subject of a collective rights

organi zation. But there's also the problemthat
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even U S. collective rights organi zations often | ose
track of to whomthey' re supposed to pay royalties,
right. They collect stuff, but they don't know who
to send it to.

So you go to the website at Harry Fox
Agency, right, which is said the collective rights
agency of the nusic publishing industry, there's
hundreds of publishers that at one tinme, you know,
made arrangenments with themto be a clearing house
for their royalties and then, for one reason or
anot her, disappeared. So if you want another |ens
into the probl em of orphan works and how properties
becone abandoned, just go to the Harry Fox website.
And that's an excellent record of how the nusic
publ i shing industry has a big orphans issue even
t hough they have a pretty well functioning
collective rights organi zation. So that's a narrow
poi nt .

So the broader question you asked,
t hough, was what are our European friends going to
think of this. And that's an incredibly difficult
guestion to answer because of course there is no
European mnd, right. There's a few hundred mllion
peopl e who have opinions. Sone don't, but |lots do.

And, you know, the only thing |I can
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think of is that anong the things Mdses canme down
from Mount Sinai with, the copyright | aw was not
there, right. And, in particular, what we decide
about the ultimate intent of our copyright |aws can
differ in enphasis anong jurisdictions.

One thing that struck nme just when
began | ooking at this issue is how inpure all of our
systens are, the U S. systemand all of our
i ndustrialized partners. W have el enments of our
systemthat |ook pretty utilitarian. You know our
history of formalities are truncated copyri ght
terms. And we have el enents that | ook kind of
authors' rights respecting, like the scope of
i njunctions and the special rules for injunctions.
And t he Europeans do as well. And the only
difference | think is a difference of enphasis |ike
where on the kind of spectrum does the needle
exactly fall.

You know this is sonething we can argue
about. And | think as technol ogy changes, the
needl e's going to nove along the spectrum And what
Brewster nentioned about digitization, it used to be
that all these uses we wanted to nmake of works were
just inpossible, right. No matter how rmuch we

t hought they would add to the culture, they were
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just too expensive to nake. And so there were
[imts, there were economic limts on how we could
grow our culture and how we coul d bring know edge.

And, you know, that's kind of too bad,
but now we're living in a different world where a
ot of those limts have been renoved. And the
ultimate question here that these hearings | think
will address is how does the copyright | aw change to
t ake account of the fact that the world has becone a
happi er place in this way, right. The |aw should
facilitate that. |In a way that respects authors
rights, but that recogni zes the opportunity.

MR SI GALL: Kenny.

DR. CREWS: Yeah. | think on this
subj ect of international issues we've got three sets
of big but three discrete sets of issues. One is --
that you've alluded to is the consistency with Berne
and TRIPs and the need to adhere to that.

Second is the fact that we're tal king
about everybody here is acting internationally,
specially when we deal with the internet. W're
crossing borders all the tine and we' re encountering
differences in the law fromone country to the
ot her.

And third is that ultimtely we're
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tal ki ng here about possible proposal of changes in
Anmerican law, and that's really all that's within
our grasp and that we can decide or Congress can
ultimately decide is really only going to be
applicable inside this country.

And that's a reality that we have to
face up to; that the |aw can be x here, but everyone
of us that noves into the world of publishing,
whet her it neans having a website or being a book
publ i sher or anything else, you are acting
internationally. And it's inevitable that you're
going to be dealing with the | aws of other
countries. And we have to reckon with that reality.

And one footnote in the way that that
shows up is in Brewster's coments, there -- what
happens in the marketplace of ideas and practice may
differ fromthe law, but you tal ked about a 50-year
rule. And this is a good exanple of all of these
categories of international issues com ng together,
because one reason why sonebody in another country
may be referring to a 50-year duration rule in sone
of these specific exanples you nmentioned, sound
recordings and filns, is because that's all Berne
requires.

W in granting 95 years and granting
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life plus 70 for cinematic graphic works and sound
recordi ngs are actually goi ng way beyond what Berne
allows. So if we cut back on sone of that by one
definition or another, we can still |ook at many of
t hese other countries and say, 'But we're giving you
nore than we were ever obliged to give you anyway on
sonme categories of works that are out there.’

So we're never going to find a perfect
fit and we need to just forge ahead with what we
think is the right thing to do.

MR. SIGALL: Let ne ask the question
related to an argunent made by, | believe, the
recording industry in their comments and | think the
Motion Picture Association has raised this point
whi ch i s whatever we choose to do here nay be taken
as an excuse by another country to do sonething that
purportedly is the same thing as an orphan works
system but mght be very different.

And exanpl e woul d be that one country
says, 'W're going to deal with orphan works this
way. |If you can't find the copyright owner, you get
to use the work.' They make a free use of the work,
conpl ete exenption. And one condition to, let's say
finding the copyright owner, is that 'They have to

have a local office in our country,' or sonething
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like that. And 'All they have to do is send one
letter and if that's not responded to, then that's
an orphan work.'

And the concern is that that would
foster those kinds of one m ght say protectionist
approaches in countries to essentially evade their
obl i gations under international |aw to provide
nmeani ngf ul protection for copyright for U S.
copyright owners entering that country.

The question | have is: Should we be
concerned about that? |Is that sonmething we can do
anyt hing about? |Is it just sonmething that could
happen and we just have to deal with that if it does
happen, but how should that informwhat we do at
this stage before anything has really been done if
that's a possibility?

So | open that up.

DR. SPRI GVAN: The specific exanple you
gave, | know your comments aren't neant to be
limted necessarily to that specific exanple, but
you know there's a national treatnment principle that
lies at the heart of Berne and you know the office
in the country is kind of like the manufacturing
requirenent, right. It's not the sanme, but it's of

the sane genre. And | think that strikes at the
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heart of the national treatnent principle.

So we have a WIO action. Well, the
broader question is, you know, is -- in the
i nternational stage on which we now play, is
protection a kind of one-way ratchet, right. In
order to have an international trading systemthat
we think is effective, is it always the case that
only accretions to copyright are acceptable and, you
know, small detractions fromit, like the creation
of an orphan works regine that would create a | ot of
social welfare while affecting authors' rights
around the margin are never possible because it kind
of reopens the bargain.

If we're so insecure about the soci al
wel fare nmerits of the bargain, then speaking as
sonmeone who doesn't have a particular axe to grind
in kind of international trade terns, that's
worrisome. But | don't think we're -- | don't think
the bargain is that fragile, at |east | hope not.

MR. SI GALL: Any thoughts on that
guestion?

Let ne ask a followup on an earlier
guestion. One of the commentors suggested that we
coul d benefit from experience in other countries,

maybe particularly devel oped countries with a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

285

copyright history that does not include formalities.

From whet her and to the extent to which
t hese i ssues mght have arisen in those countries
where there isn't a registration system they
suggest that we go out and get information from
those countries to figure out if this problem has
arisen, why it hasn't if it hasn't, and what we
shoul d do and what we could learn fromthat.

This follows up the question about what
ot her national libraries are doing. Does anyone
here have any expertise or experience that indicates
that there is a real problemw th orphan works or
that it's -- that we could benefit -- that we could
learn fromin dealing with the problem if there is
one, here in the United States?

| mean is it the case that it's -- the
litigious nature of copyright owners in the United
St at es versus sone ot her nature of copyright owners
in other countries where it doesn't seemto be a
problem do libraries or nonprofit organi zations
have the sane gat ekeeper concerns in those countries
about using works or not using works for fear of
bei ng sued in those other countries, does anyone
have any kind of experience where they could -- they

share with us sone understanding of if this problem
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has ari sen el sewhere and what the scope of that
probl em m ght be.

Bruce and Charli e.

MR. FUNKHOUSER: It's not so much
whet her the problem has arisen and been handl ed
differently in other countries. | think the
situation that we're in is that the starting point
for the discussion is so different in the United
St ates than anywhere el se.

In the United States the relationship
bet ween ri ghtshol ders and users is one based on
econom cs, is one based on nmarket, is one based on
capitalism And in nost of the other countries in
whi ch there has been any recognition of the problem
if you will, any dealing of the problem it cones
straight fromthe government. It doesn't conme from
t he negotiation of econom c val ue between conpeting
parties. It doesn't come fromcontractual law It
doesn't cone fromthat kind of basis. It just cones
fromthe governnent edicting.

| nmean the classic exanple here is the
difference | think between the way we deal with
copyright in the United States and the way they deal
with it in Germany. In Germany it's all done on the

basis of a levy system It isn't, 'I'm going out
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use your work and therefore | need to find the
ri ght shol der and conpensate themi in the case of
phot ocopy, which is what we're experienced with.

In the case of photocopy there's a | evy
on the photocopier that handles all of it: O phan
wor ks, nonor phan wor ks, rightshol der-owned works.

It doesn't matter, it's all handled by a | evy on the
phot ocopier. And so there's no -- there's no
problemthere in Germany with orphan works because
you pai d your |evy on your photocopier.

MR SIGALL: | understand that that's
limted to private copying. Wuld that cover Iike,
you know, a new publication or sone other
di stribution?

MR FUNKHOUSER: Well, it doesn't cover
anyt hing, but | guess what |'mgetting at there is
the kind of nentality that you' re starting with
there is not one of where if I'mlooking to use, if
" m | ooking to archive some particular works, if |I'm
| ooking to create a derivative work, gee, | need to
go find the rightsholder, it's: Gee, | need to go
find what the governnment has said | have to do about
t hi s.

And if the governnent hasn't said what |

have to do about this, ny next reaction isn't, gee,
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should I call ny local copyright office or should I
call the local clearing house or should I call the
ri ght shol der thenselves, it's, okay, cool, | can
nove on nNow.

MR SI GALL: Charlie's next.

MR PETIT: It's interesting that you
nmenti oned Germany because that was the same exanpl e
| had in mnd. 1've found that there's a huge
di fference in Germany deal i ng bet ween book-1| ength
wor ks and works that are | ess than book length. If
they are | ess than book |ength, the experience |'ve
had is identical to what Bruce has just nentioned.
It's all dealt with on the basis of what does the
gover nment have to say.

For book-length works it's a m ndset
that | amstill attenpting to decipher. And the
real problemthere is that it is not even consistent
between the different -- between the different
federal states in Gernmany. One will have a
conpletely different experience with Springafarlog
(phonetic) than one will have out of a publisher in
Bonn.

It's just not uniformand at |east as
far as that goes for book-1ength works, | would say

that Gernmany woul d not be a good place to get
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further information fromthe copyright office. So |
guess all | can really say is, well, maybe that's
some work you don't need to do.

MR S| GALL: Brewster.

MR. KAHLE: The | evel of obsession in

this country with copyright is unbelievable. |[|'ve
been in -- many conversations have been tanked,
busi ness plans -- all sorts of things because |ike,

"Hey, let's stop tal king about sonething useful and
| et's spend the next couple hours talking about
copyright.'

|"ve never seen anything quite like the
obsession in this country anywhere el se for
traditional works. | realize that's not going to
hel p you terribly much in answering your question,
but I think we're -- hopefully we're not a |leader in
t hat way.

And a | eader we are happening is in the
digital world. So we're a nenber of the
International -- International Internet Preservation
Consortium one of the founding 12 nenbers. There
are 12 national -- 11 national libraries and the
I nternet Archive, which is kind of neat. And we're
working with themto try to figure this out. And

here we really are |eading.
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Everyone of these national libraries
started by selecting websites and trying to get an
agreenent, you know, signed in triplicate with
bl ood, right. You know, all the lawerly sorts of
things. And all their projects basically ground to
a halt. And then they | ook back to what the United
St ates had been doing, which is preenptively
archi ving websites and just not asking perm ssion,
just kind of doing it.

And now those national |ibraries are now
doing that and they're putting through their
parliaments addenduns to their national nandatory
deposit laws, to make it so that they're allowed to
archive websites without asking. So that wave is
now goi ng through the parl ance of the devel oped
wor | d.

The thing that they' re not doing yet,
whi ch | hope they change, is putting in access
orientation into it, whichis a lot of what this
whol e orphan works is about, is access. And they're
not doing that yet. |'mhoping they will, but it's
nore |ike the ATRA Act or the sorts of things where
the national library's allowed to do it. They even
tal k about a single chained conputer in the basenent

of the Swedi sh Royal Library, right. You know one
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conmputer is the only place it's ever going to be
accessible, so they're sort of -- they're follow ng
our lead unfortunately in sonme of this.

M5. PETERS: | was going to ask you, but
those laws that are going -- you know, that are
really, you can go out and harvest, grab.

MR KAHLE: Yes.

MS. PETERS: Like if it's Sweden, for
exanple, aren't they limted to what is Swedi sh
publ i cations or Swedi sh websites, those that have
the "s-e"? Because nost --

MR KAHLE: Yes.

MS. PETERS: -- of the ones |'ve seen
have not been gl obal go grab.

MR. KAHLE: You're absolutely right.

And they do tal k about things |ike French websites,
exactly whether that does have a dot "f-r" on the
end or not, but there are very few libraries that
really define thenselves globally. Qur Library of
Congress does and actually the Library of Al exandria
in Egypt does. But other than that it's really hard
to find others that do.

So | wouldn't follow the nationa
libraries' nodel in what you're tal king about.

think in digitization the United States is | ooked to
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as a | eader.

M5. LEE: Well, just on the basis of
practical user, soneone who wants to find who owns
this work and get permission to use it, | really
think the nentalities are different between the
United States and other countries. And when we do
ask perm ssion we are often greeted with very
puzzled -- if we get a response at all -- it's a
very puzzl ed one. You know, again, 'Wiy are you
asking' or 'Sure, go ahead.' It's very casual wth
the countries that we deal with, nostly which are
devel opi ng countri es.

| don't know, | would really appreciate
sorme kind of something in the |aw that says, you
know, this is what you should do for orphaned works
and it would also apply to foreign countries. |
don't know the ripple effect of putting something
like that in throughout all the other industries.

It might be a terrible idea, but | just really have
no recourse.

If we can't find the owner, we just
sinply don't use it. And that -- | think the val ue
of using authenticate works is enornous, especially
in education. | would really like to see sonething

defining nonprofit, education as different than any
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sort of commercial use that would give us sone solid
ground to stand out that we could use both
donestically and with international works, because
we're losing a great deal by having to, let's say,
create our own works of what foreign countries are
like or, you know, we really have no idea.

The val ue of using authentic sources is
enornmous. And | think we should have sone neans of
being able to do that for nonprofit education.

MR SI GALL: Jerry.

MR. MCBRIDE: Yeah. |'mjust thinking
about one project library. The National Library of
Canada has a project, G anophone. And conpared to
America, | think we're not quite as advanced in that
regard sinply because their length of copyright is
the 50 years. And so a lot of the historica
recordi ngs, they are digitizing and nmaki ng
avai |l abl e, whereas in this country because those
pre' 72 recordings are either in that gray area or
unavailable, it's not an area that's easy for us to
deal with.

MR. SIGALL: GCkay. | think we've
finished our questions. And | want to thank
everyone for a great day in discussing these issues.

It was a different discussion than what we had in
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Washi ngton, but that was what we were trying to get.
W were trying to get different perspectives on
things and nore information for us to consider these
issues. And it was very productive in our view.
And | think everyone nmade thoughtful and careful
contributions to the discussion, which really hel ped
us get a better handle on sonme of these issues.

So, as | said in Washington, we
certainly probably stirred up nore trouble and
i ssues than resolved troubles or issues that we had,
but that's the first step towards actually com ng up
with something that is robust and useful, | think.
So that's why it was a successful first step.

And | do want to take this nmonment to
thank the fol ks here at Boalt Hall and the Berkel ey
Law and Technol ogy Center for giving us this room
this very nice roomand the facilities, especially
David Grady who did a long effort to nmake sure that
this all worked out well and I think it worked out
snoothly. And the facilities were fantastic for us
to carry out this discussion, so | want to thank
t hem

And | want to thank you again for
hel ping us try to resolve this problem

Qur next steps are we got to go back and
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try to assimlate all this information, both witten

and oral, and start working on our report. |I'm
certain that we'll have further discussions with
fol ks over the fall, to try to drill down a little
bit nore specifically about issues, so you'll be

hearing fromus on that score because a |ot of the
i ssues get pretty conplicated pretty quickly. And
we' |l need nore advice and nore di scussion and nore
t houghts on those. So that's where we'll go from
her e.

But thanks again and thanks for -- yes,
we will have a transcript of this. And as soon as
we get it fromour reporter, we'll post it on our

website. And, as | understand it, the Berkel ey

folks will be posting the audio of the roundtable on
their site as well. And if we get a link we'll link
to that if that goes up as well. So be on the | ook

out for that. And keep in touch with that, our
O phan Works website, and that will tell you what
t he next steps are and what we're working on, so
t hank you agai n.
MS. PETERS: Thank you very much
(Appl ause.)
(Wher eupon, the Roundtabl e Meeting was

adj ourned at 5:03 o'clock p.m)
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